Advocacy and Capacity Building on Competition Policy and Law in Asia (7Up2 Project)

[image: image1.png]



Lao People’s Democratic Republic





-----000-----

Report 

on 

the 1st National Reference Group Meeting

  
COMPETITION SCENARIO IN THE LAO PDR
             by 

National Economic Research Institute (NERI)

---------------000---------------

Objective  

The 1st National Reference Group Meeting held in Vientiane, Lao PDR on 22 February 2005 was to discuss the findings of the study on “ Competition Scenario in the Lao PDR”, within the framework of the 7Up2 Project (“Advocacy and Capacity Building on Competition Policy and Law in Asia”), jointly implemented in Lao PDR by CUTS International and NERI.  
  

Participants

About 40 participants from various governmental agencies, the National Assembly, State-owned and private enterprises, socio-economic organisations, international organisations, and colleges, attended the meeting (See Attachment - List of Participants).  
Registration started at 8:00, prior to the meeting. 
The Proceedings

(1) The meeting started at 8:30. Dr. Leeber Leebouapao, Deputy Director of NERI made the opening remarks. He emphasised the importance of competition and the need to strengthen the policy framework for promoting more business competition in the Lao market, which has a great significance for developing the market economy as well as for accelerating socio-economic development in the country. He requested all the participants to participate in the discussion actively.
(2) Mr. Nitya Nanda, Project Core Researcher, CUTS International, India spoke about the relevance and importance of competition policy and law in a small and least-developed country like Lao PDR. He gave a meticulous presentation on the major types of anticompetitive practices like cartels, collusive tendering, and unfair trade practices like tied selling (with illustrative examples from other developing countries of similar context and problems) and explained the way in which these practices will tax the consumers and hamper the growth and effective operation of the markets.
Since Lao PDR is a small and least-developed economy with hardly any industrial base, dominance or economic concentration activities may not be a big concern for the economy in the near future. On the other hand, competition concerns may arise in the large agricultural sector of the economy, or somewhere in the way many imported commodities reach the end consumers (Lao PDR has a high level of dependence on imports due to the small manufacturing base of the economy). For example, in the market for agricultural products, farmers (the producers) do not reach the consumers directly as there is a chain of intermediaries, which normally comprise of various trading companies, processing factories or supermarkets. Unfortunately, this set of intermediaries does not always work in a competitive manner. There may be a huge gap between the prices the consumers pay, and the prices the primary producers receive; since the intermediaries very often abuse their monopolistic dominance in the market for final products, whilst in the markets for primary products, they abuse their monopsonistic dominance. Consumer protection during the competitive process, therefore, may be a graver concern.
Mr. Nanda also made some recommendations on a desirable approach for an economy like Lao PDR in dealing with competition and consumer protection issues. Taking into account the close linkages between competition and consumer protection and the size and the sophistication level of the economy; having a hybrid law regulating both the areas or having only one agency administering both of them may help to optimise the utilisation of limited resources available. The example of Bhutan was quoted in this direction, where CUTS have supported the Government to draft such a law after analysing the market situation there. 

(3) Ms. Alice Pham, Project Coordinator and Dr. Saykham Vodalet, NERI together introduced the background and future plans of the project to the participants. 
The 7Up2 project (“Advocacy and Capacity Building on Competition Policy and Law in Asia”) is being implemented by the CUTS Centre for Competition, Investment & Economic Regulation (C-CIER); with the support from the State Secretariat for Economic Affairs, Federal Department of Economic Affairs, Switzerland (SECO), the Swiss Competition Commission (COMCO) and the Department for International Development (DFID), UK, in partnership with local renowned institutes in 06 developing countries in Asia, viz. Bangladesh, Cambodia, India, Lao PDR, Nepal and Vietnam. 

The main objective of this project is to bring about developments in competition law and policy and implementation performance in project countries, viz. building up capacities of policymakers, law enforcers, civil society organisations, consumer groups, and other stakeholders concerned; advocating for the enactment of a competition legislation where absent and the effective implementation of any in place; to the ends of better economic governance and development in the integration and cooperation process.
The project was launched at Hanoi, Vietnam in April 2004. Up to now, in Lao PDR, NERI has prepared the “Preliminary Country Paper on Competition Scenario in Lao PDR”, set up the National Reference Group, designed the questionnaire for the perception survey, and conducted the survey, built database, provided necessary information and data, upon request, to CUTS, and coordinated with agencies and persons concerned. Most importantly, NERI has been working closely with CUTS/the Project Coordination & Management Unit (PCMU) to prepare the draft Country Report, which was to be discussed during the meeting for finalisation.  
After the Country Report is finalised, a short and concise Advocacy Document would be prepared for Lao PDR to highlight policy recommendations and training plans of the project to help promote competition and strengthen the regulatory framework in the country. Training activities would be organised for some target groups of audience subject to recommendations and budget availability. The project is going to be completed by May 2006.

(4) Ms. Alice Pham made a presentation on competition scenario in Lao PDR, based on the research findings from the Country Report prepared within the framework of the 7Up2 project by NERI and CUTS. The presentation focused on the following main issues:

· General Overview on Social-Economic Development (the New Economic Mechanism starting economic reforms in 1986, and achievements subsequent to the launching of the NEM);
· Economic policy regime and their implications on competition (industrial policy, trade policy, investment policy, and privatisation policy); 
· Market structure and competition (in the manufacturing sector and in services and utilities sectors);
· Regulatory policies in some key sectors (electricity, telecommunications, banking, forestry, and pharmaceuticals); 
· Consumer protection policy (laws and institutions, and the state of consumer welfare in the country);
· The Prime Minister’s Decree on Trade Competition 2004
The Prime Minister’s Decree on Trade Competition No 15/PMO dated 4 February 2004 was to be in effect in Lao PDR from August 2004. However, so far the Government of Lao (GOL) has not been able to set up the Trade Competition Commission, the enforcement authority under the Decree, yet. This is partly due to some organisational problems within the Ministry of Commerce (the governmental agency in charge, where the Trade Competition Commission is to be located), which has indefinitely delayed the process. Besides, it was also recognised that the level of awareness among relevant national stakeholders as well as government officials’ level of enforcement capacity in this field is extremely limited, and needs to be built up before the Decree can really come into life. 
This is in line with findings of the perception survey undertaken in Lao PDR by NERI, presented by Dr. Saykham Vodalet during the meeting. The survey results highlighted the prevalence of anti-competitive practices in the country; the limited level of awareness on competition related issues including that in the government circle; and the dearth of technical expertise on the subject. 
(5) Discussion, Comments and Recommendations 

In general, all participants appreciated the importance and necessity of competition policy and law for bringing growth and equity for all market participants, toward the long-term goal of promoting socio-economic development in Lao PDR. They all agreed that fair competition should be ensured and encouraged by an appropriate policy framework and effective implementation of such framework, so that the merits of market reforms are not distorted or captured and abused by a handful of economically powerful people. There was, however, a perceived need to raise the public awareness on competition issues, as well as to build up the capacity of relevant national stakeholders so that they can take up this cause in the future by themselves. 



· A representative of the Ministry of Justice informed that there was an overhaul of Lao investment policy by the end of 2004 and they are considering the drafting of a common law regulating both foreign and domestic investments, instead of two separate laws as of now. He also informed that those sectors that the GOL intended to keep as “controlled business sectors” (viz. petroleum; food; electric power; medicines; water supply; chemical substances; telecommunications; alcohol; wood and wood products; cigarettes; mining and minerals) because of ‘strategic purposes”, instead of allowing full and free competition by both the state and private (domestic and foreign) sectors, were stipulated in Art. 13-14 of the Business Law 1994.
He also emphasised that the outcomes and outputs of the project should be translated into activities that are useful to the public. For example, they should serve formulation of policies, which are more suited and more needed in the Laotian context.
· Another representative of the Ministry of Justice appreciated the efforts of the project. He thought that its outcomes should be made known to a wider audience. The project should focus on finding out and highlighting the entry barriers, the bottlenecks currently existing in the policy framework as well as the business environment in Lao PDR; on the basis of these findings, and make suitable recommendations.
He also drew the notice of the researchers to the fact that there have been some changes/revisions in the legal/regulatory system in the country, which needs to be updated into the report. For example, in 2003, the Constitution has been amended. He could provide more information later upon request.       

· The representatives of the Ministry of Construction, Post and Telecommunication opined that though the study had been done on both competition policy and law, maybe NERI should focus more on recommending improvements in the law. The capacity in Lao is quite limited and a competition law with specific focuses and priorities should be more implementable than a broad national competition policy.
He also suggested that more businessmen, officers and politicians of higher levels should be requested to contribute to the project and invited to take part in meetings like this because this topic was very important.
· The representative of Lao Telecommunications Co. asked whether the competition legislation for Lao PDR would regulate all the industries or would exclude some specific sectors where regulation would be a more appropriate approach. He acknowledged that competition was very important for socio-economic development, especially for improving consumer welfare; since the consumers would have more options, to choose amongst quality product and appropriate price etc.  However, if competition were too intense, investment would not be efficient, leading to wastage of capital resources, which would negatively affect the economy.  Therefore, to avoid such negative outcomes, in some cases, it might be better to have a regulator who would license only an appropriate number of firms in each sector, and keep a check on the competitive conducts of those firms. The telecommunication sector, in his opinion, is one such sector.
Besides, he stressed, competition policy and law should promote not only competition but cooperation between firms as well, provided that such cooperation was not anti-competitive, or for rent-seeking purposes. Any policy and law, which would be adopted in the future, should ensure that all firms compete fairly with each other on one hand, and cooperate fairly with each other on the other hand in their business activities.
(Note: In short, the commentator wanted to highlight the problem of destructive competition, which, if not being kept under control, may counter any effort to open up the market for competition. Instead, an optimal level of competition should be more desirable, especially taking into account the low industrial base and the small size of the Lao economy. By mentioning cooperation, he might mean to touch upon the issue of refusal to deal. Since competition is quite a new area for Lao PDR, the national stakeholders are still in the process of building up their understanding on the topic. Use of technical terms, therefore, is out of the question)
In response to this, the presentators pointed out that a competitive market structure with many players would do better for many industries. However, there are industries which need to be regulated appropriately rather than allowing free competition. The experiences of many other developing countries (Vietnam, India, etc) were quoted in relevance to this. The project would examine the situation in Lao thoroughly and make appropriate recommendations in this direction.    
· The above opinion was agreed by the representative of the Ministry of Justice, who thought that the issue of competition vs. sectoral regulation should be examined more closely.
· A participant from the education sector pointed out the bad shape of law enforcement in Lao PDR, suggesting that more efforts should be put into advocacy and capacity building so that any competition legislation adopted in the future could be implemented and complied with in a serious manner. She quoted the example of private schools in Vientiane. Many of them were opened and put into operation prior to or without being licensed and there were also some indications of price fixing conducts in this sector (Prices are unreasonably high and very similar between many schools, though there are currently more service providers than what is demanded). Similarly, though people in Vientiane were required to wear helmets while driving motorbikes, this regulation was followed for only 02 months and then totally slipped out of control.
This point was echoed by many participants in the meeting.

In response to this, Dr. Leeber reasoned that many regulations were not complied in Lao PDR since they were not made known to the public in an appropriate manner. People did not know what they were supposed to do to comply with the laws and regulations. This pointed to the need to have more awareness raising or compliance education, particularly in the new and complex subject of competition. 
· A participant from the agricultural sector pointed out that Beerlao (the only beer company doing business in Lao, having a near monopoly of around 98% market share, with very weak competition from some imported brands) has been abusing its monopsonistic power with the farmers in Lao, by pushing the price of the crop the company bought from them to a very low price. Any research under the project should examine this matter more closely.
· Representative of the Central Bank of Lao PDR expressed keenness to know more about those types of anti-competitive practices, which are prevalent in Lao, as well as the policy-induced barriers to entry and the possible solutions.
· Some participants appreciated the benefits of competition, with reference to the telecommunications sector. Though this is still one of the “controlled business sectors”, since the GOL decided to open up, there have been more players participating in the market (LTC, LAT, ETL, Millicom), providing the consumers with more choice and better service and prices.
· The representative of the Electricite du Lao (EdL – the SOE in the electricity sector in Lao) opined that the statement by the presentator that the electricity industry was a monopolistic sector was not absolutely true and asked that the report was corrected. In fact, the State reserved control over only the overall management and the transmission network. In power generation and dams construction, private investors are participating and doing business competitively.
(This is, however, in line with what was presented. The EdL representative might not have followed it clearly.) 
· Representative of the Ministry of Health stated that the issue of safety and standard should be dealt with more intensely to protect the Lao consumers. For example, currently there are many (96) factories producing drinking water in the Vientiane Municipality without quality control. This point was also agreed by other participants.
· The representative of the Ministry of Justice recommended the project to organise a workshop for policymakers in Lao PDR, especially to help drafting the detailed regulations in the competition and consumer protection field.
In response to this, Mr. Nitya Nanda, CUTS reiterated that the project’s approach was not to prepare a template for any country. The idea was to get maximum inputs from the national stakeholders, who were directly involved with the process. The project would only help in analysing the situation, training on technical issues. The local people should always be the main actors during any drafting, promulgating and implementing process.          

· 
· 
· 
Representatives of NERI, Dr. Leeber and Dr. Saykham, reiterated the national ownership of the study on competition scenario in Lao PDR, which was prepared with support (inputs) from several governmental agencies, business associations and enterprises. They requested all the participants to contribute more in the future, first, to finalise the Report, which would be the first of its type to give a comprehensive picture about competition in the country (which all stakeholders, including policy-makers, law enforcers, business, consumers and academia, could refer to), and further, to make recommendations to the GOL about the future roadmap. 


(6) The meeting concluded at 16:30. It was reported favourably on the 1st page of the Vientiane Times the next day (23rd February 2005) (The coverage can be found at the Vientiane Times website at http://www.vientianetimes.org.la/ or CUTS website at http://www.cuts-international.org/cutsinmedia2005.htm#fairness23feb05).
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