2ND NRG MEETING IN BANGLADESH

(7Up2 Project)

A REPORT

CUTS C-CIER is undertaking a project entitled, ‘Advocacy and Capacity Building on Competition Policy and Law in Asia’ (7Up2 Project), in six developing countries. Bangladesh is one of the project countries of the initiative, and the project is being implemented (in Bangladesh) in partnership with the Bangladesh Enterprise Institute (BEI), based in Dhaka. 

BEI organised a national stakeholders’ dialogue (referred to as the National Reference Group meeting) on 27th September, to discuss the findings of the research undertaken on the prevailing competition regime in the country, and to chalk out the future plan of actions with regards specific advocacy activities and training requirements. The meeting was organised in the Conference Hall of BEI, which has a capacity for about 50 people. Rijit Sengupta from CUTS C-CIER attended the same. 
Highlights

· The objective of the meeting was to chalk out specific advocacy activities and training requirements to be addressed in the subsequent phase of the project in Bangladesh. 
· Recommendation was put forth for the formation of a ‘National Civil Society Task Force’, for lobbying the government to evolve a functional competition regime for the country. 
· There was consensus that this ‘task force’ to be coordinated by BEI and CAB, should also draft a Competition Law for Bangladesh, with support from the government, and put it out in the public domain for extensive discussions before adoption.
· There was agreement among all the participants, and an emphasis from the business chambers that Bangladesh requires a competition law urgently, and an independent competition authority to enforce it.
· Level of discussions in the meeting, revealed that there was interest among the various stakeholders involved, i.e., civil society, academic institutions, government authorities, business community, etc. on the subject of competition policy and law. 
· There is a possibility of linking activities of this project with those of a World Bank led multi-donor supported initiative, Private Sector Development Support Project (PSDSP). PSDSP has competition law and policy as one of its focus areas. Members of a World Bank Mission
 (comprising of representatives from the World Bank, Washington DC & DFDI, UK) were present during the NRG meeting. 
Lowlights

· The number of participants (approximately 35) was less than what had been expected. Very few representatives from NGOs, and consumer associations turned up for the meeting. 
· There was no participation from the media, perhaps due to the fact that there were no dignitaries present for the meeting. The Chairman of the Privatisation Commission, who was the Chief Guest, was not a personality important enough to attract media attention.
· The day of the meeting coincided with another meeting organised by the International Chamber of Commerce on Developing Markets in Bangladesh that was addressed by the President of the nation. This meeting caught all the limelight!
· The ‘Advocacy Document’ was prepared at the last moment, and therefore could only be distributed to the participants during the meeting. It should ideally have reached the participants, at least a week in advance, so that they would have got the opportunity to prepare themselves with their observations on the document, and discussed that during the deliberations. 
· Speakers representing regulatory authorities (telecom, power) and infrastructure investment institution came on a short notice, and therefore could not prepare their presentations, which were mostly extempore. 
· Some of the speakers (like Marghub Murshed, Former Chairman of Bangladesh Telecom Regulatory Commission; and Debapriya Bhattacharya, Executive Director, Centre for Policy Dialogue) were only present for a brief period during the meeting. 
· One of the objectives of the meeting was to identify clear-cut activities to be taken up in the next phase of the project. Although, several recommendations were made, there was a lack of clarity and conviction as to ‘where to start from’.
Details of Proceeding

Session 1

Farooq Sobhan, President of BEI started the proceedings of the meeting by welcoming all the participants. While highlighting the targets of the 7Up2 project, he emphasised on the need for developing constituencies within the country on competition policy and law, especially through an active involvement of the civil society. Farooq underlined that one of the outcomes from the day’s meeting should be a set of recommendations to move the competition agenda forward in the country, and so he invited all participants to make a genuine effort in this regard. He informed all participants of the mission of the PSDSP project, and observed that the ‘learnings’ from the 7Up2 project in Bangladesh should be linked with the mandate of the PSDSP initiative.

John Preston, Competition Policy Consultant, DFID (UK) and a member of the World Bank Mission visiting Bangladesh (in connection with the groundwork in progress for the PSDSP, along with his colleague Karen Ellis), started by conveying that the mission of DFID’s activities was poverty reduction. He underlined that a vibrant and efficient private sector was expected to generate sufficient returns to alleviate poverty and facilitate economic development. And that competition policy and law provided the right regulatory framework (enabling environment) for the development and proper functioning of the private sector.  Quoting a recent report (ADB Outlook, 2005) prepared by the Asian Development Bank that recommends operationalising competition regimes in Asian countries, John reiterated that an effective competition regime stimulates trade and investment. He shared important findings of the Investment Climate Assessment done by the World Bank in Bangladesh, which prescribe that the evolution of a proper regulatory regime could double the levels of productivity and enhance investment to a great deal. He further added that CUTS has been an important partner of DFID (UK) over the last five years on competition policy and law. In the concluding part of his delivery John said that a ‘regulatory reforms’ project (PSDSP) was being planned in Bangladesh, and this offered an excellent opportunity to explore the linkages between the PSDSP and the 7Up2 project in Bangladesh. 

Rijit Sengupta, Programme Officer of CUTS International made a brief presentation on the activities of CUTS, especially in the area of competition policy and law. He highlighted the objectives of the 7Up2 project in Bangladesh, as indeed in the other project countries. Rijit identified the civil society, business community, government authorities and the media as the constituencies that the 7Up2 project needed to concentrate its advocacy and capacity building efforts in Bangladesh on. 

Enam A Chowdhury, Chairman of the Privatisation Commission of the Government of Bangladesh, started by observing that the issue of consumer protection has been receiving a lot of attention in the last few weeks in Bangladesh especially in Dhaka, as the Metropolitan Magistrate Rokon-ud-daulah has initiated an unprecedented drive with a ‘mobile court’ to monitor the standard of consumer goods in the city, and penalyse violators on spot. Mr. Chowdhury expressed that the Bangladesh needed to evolve a competitive marketplace in order to: promote innovations, facilitate efficient resource allocation, enhance productivity, and ensure consumer protection. He further added that unfair practices led to the annual surge in price of certain food items during the ‘Ramadan’, and that the best way to counter such situations was by sensitising and empowering consumers to boycott food items that undergo drastic price rise. 

Session 2
Iftekar Ahmed, Senior Research Fellow of BEI started his presentation of the ‘Advocacy Document’
, by explaining and differentiating between the definitions of Competition Law and Competition Policy, which he thought was essential for better understanding of the subject. Bangladesh inherited the Monopolies and Restrictive Trade Practice (Control and Prevention) Ordinance, 1970 on independence from Pakistan, and the legislation was still valid, as it had not been abrogated. Iftekar felt that two options lay before Bangladesh - either to amend the MRTPO and adopt it, or to develop a fresh competition legislation on the basis of the MRTPO framework for the country. He left the question opened for the participants to delve upon. Iftekar informed that there was a general observation that stakeholders were not convinced as to how a competition policy/law would help in safeguarding their interests. This was not uncommon, and was essentially due to the low-level of awareness on the subject. He outlined the approach to be undertaken in the next phase of the project that would essentially centre around lobbying the government for the adoption of a competition legislation for the country. 

The steps identified were:




BEI in association with CAB was looking at the creation of a ‘Consumers Information Cell’, where consumes would report anti-competitive practices prevailing at the local level, which would then get reported in public through an active role of the media. 

In the floor discussion that followed, the following issues were raised:

· Alamgir Farooq Chowdhury, (former Commerce Secretary of Bangladesh and now associated with BEI) raised the issue that the Consumer Protection Act of Bangladesh was prepared in 1997, and after a lot of delays was eventually sent to the Law Commission in the year 2000. However, the draft that came out of the Law Commission was thoroughly altered, and then eventually went to the Cabinet Commission in 2003. Since then nothing much has happened, primarily because the government thinks that it did not have the financial reserves to support the appropriate enforcement of this legislation. The fate could be same for the competition law. 

· Manzur Ahmed, representing the Federation of Bangladesh Chamber of Commerce and Industries (FBCCI), said that the MRTPO of 1970 cannot be effective on its own, and could only be made operational through an official gazette notification. He also informed that in 1993 a committee had been appointed to work on the MRTPO, and that the Committee (of which Manzur was a member) had submitted its recommendations to the government. But, nothing transpired after.  He further added that Bangladesh should have had a Competition Law from yesterday. He observed that Bangladesh immediately required a broad-based regulatory regime. 

· Suhel Ahmed Chowdhury, Former Commerce Secretary, Government of Bangladesh, felt it was necessary to take note of the best practices on competition law (enforcement) in Asia, for Bangladesh to emulate. He opined that an option before the government could be to hasten the process of adoption of the consumer protection law, which would also take care of anti-competitive practices in the market. This would help save costs, and could be an attractive proposal for the government to consider. 

· Haroonur Rashid, Former Chairman, Securities and Exchanges Commission (Bangladesh), felt that a competition legislation is designed to take care of anti-competitive practices at two levels, one is to safeguard consumers (from being overcharged due to anti-competitive practices of firms), and the other is to maintain a competitive marketplace (guard against creation of monopoly through mergers and acquisitions, and prevent them from indulging in abusive behaviour). While it can be expected that the consumer protection law would take care of consumer abuses due to anti-competitive practices, the other aspect of the legislation, i.e., regulating behaviour of companies to evolve a level-playing field would then remain unaddressed. He further added that for developing the competition legislation, the start off point could be the MRTPO, and the government (drafting committee) could consider working with the framework of this 1970 ordinance. 

· Farooq Sobhan, informed that Bangladesh was preparing for undertaking an ambitious project on regulatory reforms: the Private Sector Development Support Project (PSDSP), and the government has shown interest in cooperating with the efforts of this World Bank-led multi-donor initiative. A ‘Core Group’ comprising of 37 middle-level (Deputy Secretary) officers from the government have been identified, and over the last one year been provided exposure to various relevant issues. He was happy that a number of these core group members were present during the day’s meeting, as this meeting dealt with CPL, which is one of the elements of the PSDSP initiative. 

· R Shyam Khemani, Adviser on Competition Policy, World Bank (USA) asserted that economies characterised by a competitive market have higher per capita income and lesser poverty. He added that competition policy empoweres consumers to participate in the market by offering them freedom of choice. He further informed that most (80-90%) of the complaints that are received by competition tribunals across the globe are from businesses, and therefore, CPL has a strong commitment towards business welfare, which is often not well read by the business community. Shyam prescribed that Bangladesh should look at how CPL has developed in other developing countries e.g., South Africa, Turkey and others.

Dr. Zafarullah Chowdhury, started his delivery (“Competition and Consumer Protection in Bangladesh: A Consumer Activist’s Perspective”) by illustrations that revealed that producers in remote parts of Bangladesh get very low returns for their products like Milk, Beef, in spite of the fact that the price of these commodities have increased progressively throughout Bangladesh. He highlighted that the prices of essential drugs in Bangladesh remained very high (as much as 4-5 times than that in India), which in addition to affecting consumers, also catalysed the growth of the counterfeit drugs industry, and led to illegal smuggling of drugs across the porous Indo-Bangla borders. He said that the recently passed Bangladesh National Drug Policy 2005
 would have to take note of the above and address these problems effectively. He concluded by questioning whether an increase in FDI in the health sector in Bangladesh could in itself guarantee an improvement in the quality of services offered by the hospitals?

During the brief discussion that followed the below-mentioned issues were raised:

· Can evolution of an effective competition law, help to level prices of essential goods?

· There are provisions in various laws in Bangladesh to address competition issues, but nothing has happened thus far.

· All the rising tigers of South East Asia have: consumer protection law and competition law in place.

· There is a need for a sensible ‘duty-structure’ for certain designated (essential) products in the country.

Session 3
Debapriya Bhattacharya, Executive Director, Centre for Policy Dialogue gave a very structured presentation (on “The role of civil society in promoting a healthy competition culture in Bangladesh), although it was an extempore delivery. He started by enumerating five aspects of competition that are encountered in the domestic market:

1. Dealing with Monopoly situations.

2. Implications Mergers and Acquisitions 

3. Restrictive and anti-competitive practices

4. Entry and exit barriers and how they work

5. Consumer protection and access to infoemation

Bhattacharya went on to enlist ways in which civil society (which he defined as a diverse set of actors outside the government) could approach dealing with CPL.

1. Helping in improving awareness and stimulating greater public understanding of CPL.

2. Improve understanding regarding the concerns of the policy.

3. Improve self-capacity to analyse and act – have capacity to assimilate CPL issues and intervene accordingly.

4. Initiate institutional mechanisms for consultations and dialogue – by mobilising public opinion and campaigning. 

He identified that CSOs should be engaged with the full cycle of development of a competition legislation; right from the phase of conceptualisation, to formulation, validation (through public debate), finalisation and enforcement. One essential ingredient to ensure all this would be ‘access to information’. 

Debapriya concluded his delivery by posing what he called a ‘classical question’: “Can Bangladesh create and enforce a good competition law, when the state of political governance in the country is so bad?”
The discussion following Mr. Bhattacharya’s delivery raised the following issues:

· Shyam Khemani posed a question back to him - ‘Cant Bangladesh envisage creation of a separate independent competition agency’, with its own powers of investigation and adjudication. 

· Some new initiatives that are being considered as a step in the right direction were ‘formation of a Anti Corruption Commission’ and ‘concept of Tax Ombudsmen’. The latter that was set to be a reality soon, was mandated to help reduce the cost of doing business in the country. 

· The financial sector in Bangladesh presents a classical case of cartelisation, with the nationalised banks calling the shots.

· The issue was also raised regarding the joint decision by the Indian broadcasters not to telecast Bangladeshi Channels in India. 

Session 4
Regulatory Reforms in Bangladesh: Recent development, remaining gaps and the way forward
Dr. Mujibur Rahman Khan, Chairman, Bangladesh Energy Regulatory Commission (BERC), provided a brief overview of the institution and emphasised that BERC was committed to operate as an independent regulatory institution following the most transparent procedures. He expressed that BERC was mandated with the dual role of promoting competition among the service providers and safeguarding interest of consumers. Dr. Khan admitted that the regulatory authority was at a very young stage, as it had formally started activities only after his appointment in June 2005. The foremost activity that BERC was undertaking at the moment, as conveyed by Dr. Khan was framing regulations. Dispute settlement was one activity of BERC that had a direct interface with consumer interests. 

Nazrul Islam, Executive Director and CEO, Infrastructure Investment Facilitation Centre (IIFC) started by submitting that infrastructure had been and still remained a government monopoly in Bangladesh. But the sector was undergoing gradual unbundling, especially in connection with telecom and power facilities, with the view of bringing in competition through participation of the private sector. He further added that this was being done in order to increase access of the population to these (telecom and power) facilities. He observed that the challenge was to strike the right balance, by offering incentives for investors on the one hand, and on the other by making efforts to safeguard interest of consumers. 

Syed Marghub Murshed, the former Chairman of the Bangladesh Telecommunication Regulatory Commission (BTRC), and the first regulator of Bangladesh said that during his tenure as the Chairman, he deliberately made all attempts to distance BTRC from the Ministry of Posts and Telecom, and to evolve as an autonomous regulatory institution. He asserted that regulators in Bangladesh could act independently ‘if they wish’. He observed that regulatory authorities in Bangladesh were still very young, and would require substantial amount of capacity building to evolve with time as independent authorities. He also stated that over the period of three years during his tenure, there were 16 cases all against the BTTB (the national monopoly), and all of them were amicably resolved at the BTRC level itself, without being referred to the courts. Commenting on its state of operations, Mr. Murshed admitted that BTRC has often been criticised of being over-cautious in its activities and needed to be a little proactive at times. In Bangladesh, three years was the term for which a regulator was appointed, which Mr. Murshed thought should be extended to 5 years, with appointments to be made for a single term only.

Concluding Session – emerging recommendations
The following recommendations emerged from the discourse:

· BEI would facilitate the establishment of a civil society task force in the country that would sensitise the government and generate a demand through public support for adoption of a competition law for the country.

· A ‘consumer information cell’ (a HOTLINE) would be established, and the citizenry would be made aware of this with the help of the extensive network of CAB. This would enhance the efficiency of ‘consumer watch dogging’. 

· BEI with inputs from experts/practitioners and other civil society partners would draft a competition law for Bangladesh, following the outline of the MRTPO, 1970.

· Linkages between the future activities of the 7Up2 project and the proposed PSDSP initiative would be explored, for better cross-fertilisation. 

· Extra efforts need to be made to improve consumer awareness and understanding of competition policy and law. The CAB needed to play a major pro-active role in this regard. 

RSG, 05.10.05

Creating a demand for CPL (Through enhanced awareness and greater public understanding of relevant issues)





Adopt a new Law or amend the existing legislation (through a dialogue with the Govt., and involving a participatory exercise)





Enforce the Law (by creating the appropriate institutions)








� World Bank Mission members present during the 7Up2 NRG meeting: R Shyam Khemani (World Bank, USA), John Preston (DFID, UK) and Karen Ellis (DFID, UK). 


� The ‘Advocacy Document’ had been prepared jointly by Iftekar Ahmed and Vidiya Amrit Khan. Vidiya was a law graduate from UK, and was working as a consultant with BEI. 


� Dr. Zafarullah Chowdhury has been instrumental in lobbying the government for the National Drug Policy, and was part of the committee that developed the policy. 
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