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Advocacy and Capacity Building on Competition Policy
and Law in Asia (7up2 Project)

Project Final Meeting, 27-28 June 2006, Bangkok, Thailand

Training Workshop on Competition Policy and Law, June 29-July 1, 2006, Bangkok, Thailand

I. Introduction

The biennial 7up2 Project, whose full name is “Advocacy and Capacity Building on Competition Policy and Law in Asia”, is a multi-stakeholder initiative, implemented by Consumer Unity & Trust Society (CUTS), with the support from the State Secretariat for Economic Affairs, Switzerland (SECO), the Swiss Competition Commission (COMCO) and the Department for International Development (DFID), UK, aimed at accelerating the process towards a functional competition policy and law for selected countries in Asia and advancing and enabling environment for the law and policy to be better enforced.

In April 2004 the "launch meeting", the official starting point of the project, took place in Hanoi, Vietnam. The first year of the project consisted in giving a global view of existing competition policies in the Mekong countries (Vietnam, Cambodia, Lao PDR), Nepal, and Bangladesh as well as in determining the needs of each country (Research on competition scenario in project countries, phase I). 

In August 2005, CUTS organized an intermediary meeting in order to discuss the results of phase I and to establish a plan of activities for the second year with the aim to reinforce advocacy and capacity building (phase II). 

Eventually, the Project Final Meeting was held at Bangkok in June 2006 to conclude and evaluate project implementation; disseminate the results, expand and consolidate the lessons and experiences learnt during and after the project with a view to opening up new opportunities for future activities in the same line and area for project countries. For this purpose, the meeting assumed the form of an international symposium on competition law and policy, with the participation of about 40 project partners, donor agencies, IGOs, NGOs and various regional stakeholders.
II. Synopsis of Project Final Meeting
27 June 2005

The first conference day consisted of the following three sessions where emphasis was placed on the third session:

1. Opening session;

2. Competition Policy and Its Relationship to Development: The Asian Experiences;

3. Competition Policy and Development: Perspectives from some Asian Developing Countries.

The six speakers of the opening session particularly addressed the topics of the output of the project, e.g., the country reports which were translated into national languages in order to increase understanding and spreading of competition issues. It was acknowledged with satisfaction that in general project countries have developed considerable skills during the project. However, the private sector is still facing important challenges. 

While competition policy is most advanced in Vietnam, in Lao PDR competition law is not set up yet and implementation of legislation is lagged. Also the progress in Cambodia has been slow. However, the entry to the WTO forces Cambodia to rapidly implement a competition law. Also, in the Mekong countries the representation of consumer interests is almost nonexistent except in cases where consumer problems are highlighted by the media. In this sense, the strengthening of consumer interests remains an important challenge for the future. Since competition is quiet a new issue in the Mekong countries, public awareness as well as authorities’ capacity remain limited. In order to increase public awareness of competition issues, instead of a top-down approach in the form of educating experts, a bottom-up approach is claimed which includes presence in the media and active advocacy in the market place. 

Session one consisted of three contributions which resulted in the following findings: 

· A bottom-up approach for advocacy on competition policy and law is needed in order to increase the awareness of the various stakeholders such as consumers and legislators.

· A sound competition policy demands a coordination between competition policy and general economic policy.

· Major sources of dominance problems in developing countries are market barriers, transport costs, small size of markets and the vertical integration, the associated competitive advantage of multinational firms.

Session two consisted of seven contributions regarding competition policy and development from the perspectives of Vietnam, Lao PDR, Bangladesh, India, Cambodia and Nepal. Subsequently, a brief summary of the contributions will only be given for the Mekong countries since these are the countries in the focus of the SECO and the COMCO. 

· Vietnam:
Competition law in Vietnam is the most advanced in the Mekong countries. The Law on Competition was adopted on December 3, 2003 and was enacted on July 1, 2005. Ever since efforts are focused on the implementation of this law. In this context, an enormous progress has been made in the export industry, in non-essential industries and services: Export has been liberalized and private participation was strongly promoted. Nowadays, private sector shares about 45% of non-oil export. Furthermore, in non-essential industries and services, competition helped to improve supply, choice, as well as quality of products and services. In non-essential industries and services private sector was clearly more efficient compared to the public sector.

However, monopolies in strategic services such as telecommunications or civil aviation are regulated and protected by special laws which contain unclear conditions for market entry. Additionally, regulators are not independent. The electricity regulator, for example, is responsible to the same Minister of Industries as it reports to. These factors contributed to an increased monopolization coupled with high cost and low quality of services in essential industries. Other problems include the unleveled playing field between state-owned enterprises and domestic private companies, interventions from various agencies into business affairs, a large share of micro-businesses that are unable to understand and observe laws, as well as an under-staffed competition agency. In this context, a further strengthening of competition authorities and the establishment of independent regulators for public utilities are major issues. Efforts to intensify competition will obtain additionally support by Vietnam’s WTO-accession.

· Lao PDR: 

Lao PDR seems to be the country in the Mekong area where the economic situation is the most critical. The economic weakness is partly rooted in the fact that the economy actually consists of a group of separated small segments of sub-national economies in addition to being discouragingly small. Agricultural production represents almost half of Laos’ GDP. The regions specialized on agriculture are practically isolated due to the deficient infrastructure. The country’s lack of territorial access to the sea, remoteness, and isolation from world markets, which inflate transportation costs and lower effective participation in international trade, also negatively affect competition development. However, industry and trade have experienced significant growth since the implementation of the New Economic Mechanism – a reform program started in 1986 by the government. 

There is, as yet, no competition law in Lao PDR. However, a decree on Trade Competition was passed by the Prime Minister in February 2004. Unfortunately, the implementation of this decree has been completely inactive. Besides, a consumer movement in Lao PDR does not yet exist. This is a critical issue since a strong consumer movement is a concomitant factor for building a healthy competition culture in a country and ensuring the effective implementation of a competition law. To make matter worse – and in face of the lack of interest and expertise on the government’s side and the lack of awareness on the part of the layman – the media in Lao PDR is totally unaware of competition issues and has never reported any case of anticompetitive or unfair competition practices. This annuls the role of the media as a means of spreading knowledge and generating interest on relevant issues.

· Cambodia:
The Cambodian market is still plagued by major barriers to entry such as complicated business registration and a lack of transparency and accountability in procurement and licensing. Additionally, the market is afflicted by unfair practices like conspiracy to limit access to markets or suppliers, unfair provisions of subsidies, as well as violation of IPRs. Explicit examples of unfair trade practices include price-fixing amongst boaters, refusal to deal in the telecom market, and anticompetitive acquisitions in the education sector. The main reasons of these obstacles to competition are the absence of both competition legislation and clear competition policy. Moreover, there is a lack of human and financial resources. 

Interestingly, the willingness to adopt a competition law is present: A survey showed that 80% of the population is actually in favor of establishing competition law and policy. The speaker emphasized that future steps to be taken are in particular the adoption of an appropriate competition policy and legislation, the enforcement of competition legislation by establishing an independent competition authority, capacity building activities, the implementation of a governance reform program, as well as the creation of an independent consumer association.

Overall, the presentations exposed the development of competition policy and its state-of-the-art in the various countries in a clear and recapitulatory way. A common concern in all Mekong countries is the question of how to promote awareness of competition concerns. In this regard, many information and advocacy activities will still have to be done. 

The first conference day was followed by the 7up2 Project Donor Meeting during which CUTS informed about the feedback from stakeholders in project countries and from donor agencies. The feedback from stakeholders was given in an aggregated and recapitulatory way. Among the various stakeholders, consisting of the government, consumer groups, media, and business, especially the business community pronounced a strong appreciation about the quality of the activities undertaken by CUTS and encouraged further work. Also, the Hanoi Competition Agency pronounced its willingness to collaborate with CUTS. In general, project countries greatly appreciate the efforts undertaken by CUTS and favor a continuation of the project. CUTS judges the project to have been relatively successful and able to raise a considerable level of awareness and interests among stakeholders in project countries, though challenges remain.

Within the donor meeting, future options of the program were also discussed. According to CUTS, the Mekong component of the 7up2 project, with the support from SECO, should be extended for three more years given the existing demand for their activities in the Mekong countries, where the upcoming CUTS Hanoi Resource Centre should be in charge of implementation. For any further extension of the project, a combined model of research, advocacy, networking and capacity building should be followed. Besides, a sector-specific focus on banking, electricity, telecommunications, and consumer protection will be necessary in order to obtain acceptance from the public. Also, Lao PDR and Cambodia are planned to be clubbed together with Vietnam in any future plans since the experiences of Vietnam in adopting a comprehensive law and establishing the competition authority given resource and expertise constraints could be very relevant for the other two neighbouring countries. 

It was also highlighted by CUTS that if the program was not prolongated, the project efforts made so far would result in being sunk costs since local people are not able to apply and exploit the project results. This problem arises because the project did not focus on teaching people how to implement competition policy, but on building up awareness for competition issues. However, successful efforts have nevertheless been made regarding the provision of tools to implement competition law: CUTS fostered the flow of knowledge by encouraging the writing of sectoral studies. Thereby, CUTS resorted to knowledge available at Vietnamese universities since competition law is now being thought at these institutions and many doctoral thesis are written in this field. Actually, four authors of such studies, supported by CUTS, are now active in teaching and government in Vietnam. The COMCO intensively welcomes this kind of cooperation.

A critical appreciation of the donor meeting by the COMCO yields to the following remarks: Given that the needs within each country are different, in order to get a better picture of the situation in the different countries instead of a generalized synopsis the COMCO would have appreciated to receive a screened feedback from stakeholders in each country. Also, the future options of the program as expressed by CUTS were held too general. Instead of an uncritical “wish list”, the COMCO expected a previous evaluation of the different options by CUTS, resulting in a recommendation of reasonable activities to be taken within each project country. Moreover, the COMCO was quiet surprised to hear that without prolongation, project efforts undertaken so far would largely result in being sunk costs. Against this background, the future program of the project should absolutely include aid to self-help such that project inputs can perpetuate once the project is completed. In this context, cooperation with universities and other educational establishments should be intensified. 
June 28, 2006

The second day was devoted to two sessions on “Competition policy and regional integration,” “Capacity building and international cooperation on competition policy,” as well as on a workshop on project evaluation and the way forward. It remains to mention that referring to the bottom-up approach discussed on the first conference day, the Swiss speaker pointed at tools for implementing an effective competition policy such as getting in contact with business associations.

The following remarks focus on the workshop since project evaluation and the verification of achievement of objectives was one of the main purposes of the final meeting. The workshop contained presentations on 

1. Project Progress, Achievements and Lessons Learnt;

2. Project Synthesis Report.

The first presentation started with revisiting the project objectives, consisting of

I. Establishment of structures/actors able to advocate efficiently for the enactment of a competition legislation;

II. Addressing developments/changes in competition law and policy;

III. Establishment of enhanced training facilities in the country (e.g. university courses on competition);

IV. Establishment of a meaningful dialogue between civil society and consumer groups (where existing) and government officials.

Regarding objective I, CUTS judges awareness to be set in place and substantial interest to be raised. Moreover, actors have become advocates. However, structures and systems are yet to be built.

In Vietnam, objective II was achieved by participating in the public debates and assisting in parliamentary discussion during the law drafting and adopting process. Also, CUTS provided technical assistance in drafting regulations. In Lao PDR, CUTS is in dialogue with the relevant governmental officials and has built capacity for a comprehensive competition law. In Cambodia, lobbying is going on without much success. 

In Vietnam, objective III was achieved since competition law and policy has become a part of the curriculum in a couple of university programs. Moreover, there are many graduate studies and doctoral thesis written on the subject. In Cambodia, no progress was made so far, though discussions were set in place with university teaching on interdisciplinary issues between law and economics. In Lao PDR, no progress has been made.

Regarding objective IV, in Vietnam strong linkages were established for dialogues. However, there is a need for further nurturing and institutionalization. Both in Lao PDR, only weak linkages could be set up.

Overall, the evaluation of the project objectives shows that they could generally only be (partly) achieved in Vietnam.

After the evaluation of project objectives the lessons learnt were addressed. They include

· Lack of information and data;

· Due diligence in selecting partners;

· Keeping backup arrangements;

· Need of handholding in some cases.

Also, a roadmap to the future was presented which in particular suggested that deeper research was needed, especially in Vietnam, that a Resource Center should be set up in Hanoi, that universities should be included into the project in Cambodia and that consumer protection should be focused. In order to better reach the interests of consumers, it was suggested to do country-customized reports, for example market studies on food prices which awakes public opinion and increases awareness.

According to the COMCO, the project evaluation was not detailed enough. This was partly due to the fact that prior to the evaluation no instruments of measurement for objective achievement were established. In a possible future phase of the project, measurable objectives should be set up.

The second presentation gave a short introduction to the project report. Some selected results can be summarized as follows:

· Products with high concentration: The identified products with high concentration are tobacco in Cambodia, cement, beer, tobacco, and motorcycles in Lao PDR as well as tobacco, beer, soft drinks, cement, petroleum products, steel, sugar, fertiliser, automobiles, and motorcycles in Vietnam. 

· Cost of starting business: Interestingly, the costs of starting business within the Mekong countries is not the lowest in Vietnam, but in Lao PDR. Highest costs are incurred in Cambodia. A common concern in all project countries remains consumer protection. Even though Vietnam has enacted statutes, implementation is still inexistent.

· Level of unawareness of competition issues: Also the level of unawareness of competition issues of consumers and businesses is alarming high: In Cambodia, for example, it amounts to 90% for consumers and 95% for businesseses. In Lao PDR, these statistics both amount to 58%. A much better situation can be found in Vietnam, where only 2% of businesses, but 38% of consumers are unaware of competition issues. Most interestingly, all Vietnamese government officials reach an awareness level of 100%.

· Prevalence of anticompetitive practices: In all  project countries a majority of people considers anticompetitive practices to be significant.

Also the presentations of the second day were well-prepared and interesting. Moreover, after each session there was enough time for dynamic discussions. Overall, the final meeting was very well organized by CUTS.

III. Synopsis of training workshop on «competition policy and law»
The roughly 30 participants of the workshop were on the one hand the speakers, i.e. international experts in competition law, and on the other hand government officials, representatives of business associations, consumer protection groups, NGOs and business man.

The training workshop was hold during three days. The first day was devoted to an introduction to competition analysis – such as market definition – and merger control. The second day focused on abuse of dominance as well as on horizontal and vertical restrictive practices. The special topics of the third days were competition law and IPRs as well as competition law and sectoral regulations. 

The presentations on the major topics in competition law, i.e., mergers, restrictive practices, and abuse of dominance, were supplemented by case studies where active participation of attendants was required. Additionally, there was an exercise for participants to do each day which consisted in self-assessment questions based on the day’s proceedings. After the participants had solved the questions individually, they were discussed with the experts. 

The various topics treated during these three days covered a vast part of competition law while the audience consisted of many participants without basic knowledge in this field. Against this background, it is questionable whether the level of speeches was not too high and the number of topics addressed too many. Also, the audience was very heterogeneous in terms of their standard of knowledge. From the point of view of the COMCO, the participants should have been more exclusive and the workshop should have focused on one particular topic in competition law. More specifically, in an optimal scenario the audience should have consisted of participants who are directly affected and maybe even apply competition law. That way, the presentations would have been of more direct use to the audience which later could have thought the topics learnt themselves to a broader public.

In terms of the positive feedback, the COMCO appreciated the good organization of the workshop by CUTS. There was enough time for motivated discussions and the daily exercises allowed to deepen the understanding of participants. Also, the participants showed major interest in the topics treated even if the comments made by some participants emphasized the missing awareness of competition issues, especially regarding horizontal agreements. In this sense, much work needs to be done in the Mekong countries.

IV. Conclusion
Conferences such as the Final Meeting are indispensable for getting to know the partners of the project and for exchanging information which leads to much better and mutual understanding of project partners compared to written information exchange. Moreover, such conferences allow to build up essential contacts in order to enforce sustainable international cooperation. 

Regarding the workshop, even though the audience could have been more exclusive from the point of view of the COMCO the motivated discussions and the active participations demonstrated an arising awareness of competition issues. Also, bilateral exchanges between the experts and participants allowed to increase the understanding of the difficulties – such as corruption – when implementing competition law in the Mekong countries.

Overall, the 7up2 project has been relatively successful and able to raise a considerable level of awareness and interests among stakeholders in project countries, though challenges remain. CUTS needs to be congratulated for the organization of the Final Meeting and the workshop as well as for the essential and successful input in building up an international network between project partners, donor agencies, NGOs, and various regional stakeholders.
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