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Introduction
The perception among developing countries, generally, is that competition policy has relevance more to the developed countries with well-progressed markets and economic activities than to developing countries and poor countries without sound and efficient markets.  But this is a myth.  The perception is perhaps attributable to the fact that many developing countries do not yet have a comprehensive competition policy and effective enforcement legislation, namely, competition law.  Developing countries are slowly but surely joining the bandwagon of developed countries and some sister developing countries in forging competition legislation in their countries. That more than 100 countries have enacted competition legislation and a large number very recently over the last decade or so, is ample testimony to the fact that there is realisation and appreciation among developing countries that competition is a tool for development and that it is desirable to posit competition policy and legislation suitable for their needs and aspirations.
Realisation of the need for a competition policy and law stems from the fact that competition is intrinsic to economic development, as it triggers allocation of resources in an optimal manner in the larger interests of the society and as it enables the players in the market to observe the rules of the trade and supply game.  In other words, resources are likely to be channelled for the production of goods and rendering of services that would be economical for the country and sub-serving of consumer welfare.  That many developing countries have started perceiving competition driven market as a necessary condition for their economic development is a step in the right direction, though it may not be a sufficient condition.  
Rhetorically, one could ask the question: “Economic development for whom?”.  While competition may lead to the economic development and prosperity of the society and citizens of a country as a whole, it is not necessarily likely to envelop its poorer and impecunious sections. Put in another way,  a competition driven market and economic development that follows may enhance the well-being and prosperity of certain sections of the society, the affluent and economically well-to-do, but it may leave the poorer sections where they are and perhaps worse.  The rhetorical question may be reworded as: “Can a competition driven market leading to economic development of the society as a whole, in particular protect and enhance the interests of the poor?”.   
This paper seeks an answer to this question.  It addresses the question as to whether competition policy would and could impact the interests of the poor.  Included in this paper are some illustrations of anti-competition practices in some African countries, as it is presented at the launch meeting of 7Up3 Project in March 2005 at Entebbe, Uganda.
Profile of select countries in Africa
For the purposes of this paper, some select African countries have been listed in the Table
 below providing some data on socio-economic indicators which indicate their economic status and the prevalent poverty.  
             TABLE:  SOCIO - ECONOMIC INDICATORS OF SELECT AFRICAN COUNTRIES
	
	Unit
	Kenya 
	South Africa
	Tanzania 
	Zambia 
	Uganda
	Namibia
	Malawi
	Ethiopia

	Population
	Millions
	31.1
	43.6
	37.2
	10.0
	24.7
	1.8
	10.7
	67.7

	GDP


	billions

 US $
	31
	412
	22.1
	8.5
	29
	8.1
	7.0
	46

	GNP/Capita 
	US $

 PPP
	1000
	9400
	610
	870
	1200
	4500
	660
	700

	GDP Real Growth Rate 
	Percent
	1.0
	2.6
	5.0
	3.9
	5.1
	4.0
	1.7
	7.3

	Adult Illiteracy

Male  >15 

  Fem  >15
	Percent
	14

30
	14

15
	21

43
	14

27
	26

46
	55

69
	27

57
	54

75

	Poverty

 < National Poverty Line
	Percent
	50

	50


	51.1
	86.0


	35


	N.A.


	54


	64


Source: World Bank Reports, 2003, 2004 and websites of the select countries.

             Figures are for the latest available year ranging over the last 2-3 years
Data in the Table indicate that most of the African countries selected and listed therein have low per capita income. Indeed five out of the eight countries record a per capita income of $1000 or less.  Only South Africa and Namibia have a slightly more respectable per capita income.  Uganda is above $ 1000 , but not by very much more.  Illiteracy stalks most of the countries with female illiteracy being very significant.  The four countries covered by the 7Up3 Project of CUTS record high illiteracy rates for males and females with the female illiteracy rate being very high (3 of the 4 countries have more than 50 % female illiteracy).  Poor people below the national poverty line are very high in almost all the select countries in the Table reflecting the prevalence of poverty.  Distribution of income is unequal in most of the countries and according to an empirical study of CUTS, the countries covered by the 7Up1 project have high market concentration levels and significant public or State sector (CUTS, 2003).
Most developing countries in the World are transiting from a ‘command and control’ regime to a market economy and liberalisation regime.  While economists and proponents of free market philosophy are of the view that it would lead to better and more productive allocation of resources and economic development, it cannot be gainsaid that market economy would also give rise to certain undesirable outcomes.  An illustration of such outcomes is anti-competitive practices.  Effective regulation, if not elimination, of anti-competitive practices is a challenge to
developing countries in transition from ‘command and control’ regime to market regime.  Anti-competitive practices hurt consumers in general but more, the poor.  For instance, if a cartel of food producers collusively fixes high prices for it, the well-to-do may somehow live with higher prices and costlier food but it is the poorer sections of the society which will be hurt and be at a great disadvantage of having to purchase less food than they need or go hungry without.  While consumers as a group require protection against such anti-competitive practices, it is the poorer sections that need more protection and effective protection at that.
The nature of competition in the market in the above select countries in the Table above is not same or similar except for the fact that concentration levels of economic power are high.  The question arises as to whether an appropriate competition policy and law would impact the market and sub-serve the interests of the poorer sections of developing countries and in particular, those in Africa.  

Competition Policy and Law
In a broad sense, competition policy can be said to refer to policies directly aimed at enhancing the scope for competition between firms.  It is concerned with both Government interventions that have implications on the competitive environment and private sector anti-competitive practices.  Competition policy is important because it fosters economic efficiency, encourages firms to offer consumers good price/quality options and increases the international competitiveness of downstream users.  It seeks to promote the efficient allocation of resources by means of open and competitive markets.  

Competition law is a subset of competition policy.  While competition policy covers a whole array of executive policies and even approaches, competition law is a piece of legislative enactment having the character of enforceability in a court of law.  Many countries, particularly developing ones, do not have specific competition policies but have a competition law.  In the Government made executive policy decisions, competition principles may sometimes be incorporated therein, but in the absence of a specific competition policy, such incorporation may be absent or in default..  Executive decisions and the policies of the Government are generally in the areas of 
· Industrial policy

· Reservations for the small scale industrial sector

· Privatisation and regulatory reforms

· Trade policy, including tariffs, quotas, subsidies, anti-dumping action, domestic content regulations and export restraints (essentially WTO-related) 

· State Monopolies policy

· Labour policy.
In addition, there could be other sector-specific policies in environment, healthcare and financial markets that may restrict rather than promote the objectives of the competition policy.  It is in this context that Governmental policies that impact on competition policy and the priority attached to competition policy objectives in the overall framework of Governmental policies have acquired importance.
Competition policy and competition law complement each other. Policy initiatives in all these areas must inhere the element of competition.  Cumulatively, all the policy initiatives with competition as the fulcrum are likely to lead to a competition environment and competition culture in the country.  Competition law is merely an instrument to deal with anti-competitive practices that are perpetrated by the players in the market.  If competition policy in terms of the policy decisions and initiatives of the Government do not reckon competition as a factor, then the market itself will not be driven by that element to the detriment of the consumers.  In that scenario, competition law enforcement will only be limited and lackadaisical.  Welfare and economic development of the country would need to be rooted, inter alia, in competition driven environment and competition culture in the society. 
However, a good institutional network for competition enforcement and competition advocacy is important, if competition has to be a trigger for economic development.  Naim notes that there is mounting evidence that competition law and policy are relatively impotent instruments for economic development, as their effectiveness depends on a country’s institutional endowment which is rather weak in most developing countries (Naim, 1998).  In Bhutan, which does not have a formal competition law, Hindustan Lever, the Indian subsidiary of a Multinational Corporation, Unilever was compelled to widen its wholesale dealership network to enhance competition and to serve consumer interest.  This happened despite the absence of competition law but because of a strong political will in that country (Adhikari, 2002).
Competition Policy and Pro-poor concerns
A criticism that is often voiced is that liberalisation, reforms and competition driven market policy, favour the well-to-do sections the society and not the poor.  In India, there is a demand that the economic reforms (post 1991) should have a “human face”.  In other words, the demandeurs suggest that competition policies should be so fashioned that they subserve the interests of the poor and not merely those of the rich.  
Rubens Ricupero, Secretary General of UNCTAD speaking at a symposium in Geneva in February 2003 on “Competition Policy and Pro-poor Development” observed that “Poverty reduction has normally been seen as a specific measure and always remained at the sidelines of economic policy making but competition policy is an element that can mainstream development and poverty reduction and put them at the centre of economic policy regimes” (CUTS, 2003)

The World Development Report has this to say: 

“Markets work for the poor, because poor people rely on formal and informal markets to sell their labour and products, to finance investment and to insure against risks.  Well-functioning markets are important in generating growth and expanding opportunities for poor people” (World Bank, 2001).

Such pontificatory statements have a meaning, only if the competition law is worked with a view to ensuring that the poorer sections of society are not mulcted of their interests, whenever action under the law is brought before the Competition Authority. Consumers generally and poor consumers in particular all over the World suffer serious prejudice and damage because of anti-competition practices perpetrated by the players in the market.  Anti-competitive practices could be a consequence of Government policy–induced distortion of the market or those perpetrated by private enterprises and also State-owned enterprises.  Bangladesh, for instance, despite substantial progress in liberalisation and deregulation reforms, still does not permit fresh entry in certain industrial sectors which are in Government parlance reserved, regulated or over-saturated.  It cannot be over-emphasised that a competition driven market should itself determine if a particular sector is over-saturated. Such determination by the market should be the basis for new players to enter.  Substitution of the market by the Government for such a determination is not conducive to competition or consumer interest. In Bangladesh, currently edible oil, corrugated iron sheets etc. are considered to be over-saturated by the Government and entry of new firms in those sectors is restricted.  Such Government intervention is perhaps designed to provide protection to inefficient firms in a particular sector (CUTS, 2003a). 
Competition is an important element for economic development and should be so channelled that it protects the interests of the poor. This does not imply that competition as an element should blindly envelop all economic activities.  India, as any other developing country, has certain areas of concern because of its large impecunious sections of the society.  Their needs and upliftment have to be reckoned in positing a competition policy for the country.  

For instance, in the area of food security, there should be enough flexibility to apply competition policy and enforce competition law in a limited manner. This is grounded on the fact that in India, there is a large section of vulnerable people who have to be provided food and other essential commodities for their survival by Governmental agencies. Such sections of people should not be placed at the risk of competitive forces in action as the net result may be no food and thus no survival. It may be argued that the public distribution system is inefficient, corrupt and some times does not permit reaching every member of the weak and vulnerable section of society. But yet, despite the deficiencies in the system, it has served a purpose and cannot be eliminated from the policy package in the name of competition. What this implies is that competition policy/law should be phased in its introduction and in its implementation and also inhere adequate flexibility to cater to the specific needs of the country, particularly of its poor..

Another example in support of the suggested flexibility is the welfare need of the small-scale industrial sector. While one could accept the theory that inefficient firms even in the small scale industrial sector should exit from the market, they should be given an opportunity to face the challenge of competition and improve their performance and efficiency over a transition period after which no special consideration need be given to them. To put them on notice and to give them this transition period is a desirable caveat to govern competition policy/law. Even this suggested flexibility and transition period should be applied only if serious adverse effects are noticed in the domestic economy (resulting from application of competition policy/law). Otherwise the enforcement of competition policy/law should be immediate and effective.
In the following section, anti-competitive practices especially in developing countries affecting consumers and in particular, poor consumers have been illustrated.
Anti-competitive Practices 
Producers and suppliers indulge in anti-competitive practices, which directly and indirectly impact the poor and exploit them.  It is not possible to list all such practices in this paper with a length constraint.  Attempt has therefore been made to list a few of them under broad categories.

1. Abuse of Dominance

Dominance in the market relating to a particular good or service is often measured by the market share of the players.  It is also determined by the position of strength enjoyed by a player to act independently of the competitive forces prevailing in the market. Abuse of dominance generally occurs when a dominant player restricts new entry into the market or forecloses the commercial opportunity of weaker traders or creates barriers in economic freedom of its probable competitors. Imposition of unfair or discriminatory prices in sale of goods and services and limiting production and supplies are examples of abuse of dominance.  An illustration of abuse of dominance induced by a Government policy is given in Box 1 next page.
2. Predatory Pricing

One of the most pernicious forms of abuse of dominance is the practice of predatory pricing. Predatory pricing occurs, where a dominant enterprise charges low prices over a long enough period of time so as to drive a competitor out of the market or deter others from entering the market and then raises prices to recoup its losses. The greater the diversification of the activities of the enterprise in terms of products and markets and the greater its financial resources, the greater is its ability to engage in predatory behaviour.  

Box 1: POLICY-INDUCED ABUSE OF DOMINANCE IN MALAWI 
In Malawi, there is reportedly high market concentration in the areas of plantation, agriculture, manufacturing, financial and other services.  Three parastatals, namely, Agricultural Development and Marketing Corporation (ADMARC), Malawi Developing Corporation (MDC) and Press Corporation Limited (PCL) have been the vehicles used by the Government to significantly participate in the economy.  Malawi Government effected this participation through the creation of monopolies in sectors such as cement, matches, meat products, textiles and shoes.  Establishment of monopolies through the parastatals has impeded the development of private sector, which felt discouraged to enter the said goods areas.  Consequently, the goods relating to these areas are high priced and often not up to standard quality.  Even though the Government ushered in a liberalisation and privatisation policy, the three parastatals ADMARC, MDC and PCL were not subjected to privatisation.  Furthermore, Government supported the parastatals through subventions which made it difficult for the private sector to enter those areas and compete effectively.  This is a typical case of a Government policy-induced monopolistic situation constituting abuse of dominance hurting consumers. The poor people consuming meat products, textiles, matches and shoes have been impacted adversely by this abuse of dominance (Consumers Association of Malawi, 2003)
Predatory pricing therefore is a situation where a firm with market power prices below cost so as to drive competitors out of the market and, in this way, acquires or maintains a position of dominance. But there is a danger of confusing pro-competitive pricing with predatory behaviour. In reality, predation is only established after the fact i.e. once the rival has left the market and the predator has acquired a monopoly position in the market. However, any law to prevent predation is meaningful, only if it takes effect before the fact i.e. before the competitor has left the market.  The case law in Box 2 next page describes the ratio given by the Indian Competition Law Authority in a predatory pricing case.
3. Anti-competitive  Agreements
Firms enter into agreements, which may have the potential of restricting competition. A scan of the competition laws in the world will show that they make a distinction between “horizontal” and “vertical” agreements between firms.  The former, namely the horizontal agreements are those among competitors and the latter, namely the vertical agreements are those relating to an actual or potential relationship of purchasing or selling to each other.  A particularly pernicious type of horizontal agreements is the cartel. Vertical agreements are pernicious, if they are 
BOX 2: PREDATORY PRICING –INDIAN CASE LAW RELATING TO MODERN FOOD INDUSTRIES

Predatory pricing is a kind of antitrust violation.  The Indian competition law, namely, the Monopolies and Restrictive Trade Practices Act, 1969 (MRTP Act) does not explicitly use the expression “predatory pricing”, but descriptively lists the practice as an agreement, which constitutes a Restrictive Trade Practice.  According to the relevant provision in the said Act, an agreement to sell goods at such prices as would have effect of eliminating competition or competitor is a Restrictive Trade Practice prejudicial to public interest.  This provision was generally applicable to coordinated predation by a group of enterprises, and predation by a single enterprise was not indicted by the MRTP Commission till a case that came up before it in 1996.  

In the 1996 case (MRTP Commission, 1996) involving a complaint of predatory pricing against Modern Food Industries, which produces bread and bakery items, the MRTP Commission extended the aforesaid provision in the Act, to a single seller on the ground that “in fixing the prices, there is an understanding that the seller will sell the product at a particular price”, bringing the practice within the purview of the relevant provision of the MRTP Act.  The Commission observed that the essence of predatory pricing is pricing below cost with a view to eliminating a rival. Bread is an essential food item for many poor people.  The charge against Modern Food Industries was that it was selling bread at a price lower than the cost of production in order to eliminate its competitors from the market.  It was also charged with the motive that it would increase the price of bread unreasonably, once it attained a dominant position in the market.  It was represented by the Director General (Investigation and Registration), the prosecutor in the case, that predation by Modern Food Industries with the intention to eliminate its competitors and to increase prices usuriously would impact the poor adversely.  The prosecution could not establish the offence with clinching evidence on cost of production and prices but the observations of the Commission placed predatory pricing on a logical perspective.  The Commission made it clear that the “mere offer of a price lower than the cost of production cannot automatically lead to an indictment of predatory pricing” and that evidence of “malafide intent to drive competitors out of business or to eliminate competition” is required.  The logic underlying the caution of the Commission is that price-cutting may be for genuine reasons, for example in the case of inventory surplus. Price-cutting has therefore to be coupled with the mens rea of eliminating a competitor or competition to become an offence under competition law.

The two principles enunciated in this case--evidence of pricing below costs and intent to eliminate competition--are in conformity with the International practice in predatory pricing cases.  The Commission used the principle resembling the well known Areeda-Turner test in comparing price to marginal cost whether it could be considered predatory.   
between firms in a position of dominance.  Most competition laws view vertical agreements generally more leniently than horizontal agreements, as, prima facie, horizontal agreements are more likely to reduce competition than agreements between firms in a purchaser–seller relationship.  
Agreements between two or more enterprises that are at the same stage of the production chain and in the same market constitute the horizontal variety. An obvious example that comes to mind is an agreement between enterprises dealing in the same product or products. 

 A specific goal of competition policy/law is and needs to be the prevention of economic agents from distorting the competitive process either through agreements with other companies or through unilateral actions designed to exclude actual or potential competitors.  It needs to control agreements among competing enterprises (horizontal agreements) on prices or other important aspects of their competitive interaction.  Likewise, agreements between firms at different levels of the manufacturing or distribution processes (vertical agreements, for example between a manufacturer and wholesaler) which are likely to harm competition (albeit less harmful than horizontal agreements) need to be addressed in the competition policy/law. The foremost constituent of any competition policy/law is obviously the objective to foster competition and its obverse is the need to deal effectively against practices and conduct that subvert competition. 

The following types of agreements between enterprises, involved in the same or similar manufacturing or trading of goods or provision of services are generally regarded as having an appreciable adverse effect on competition:
i) Agreements regarding prices. These include all agreements that directly or indirectly 
fix the purchase or sale price. Cartels are of this type.
ii) Agreements regarding quantities. These include agreements aimed at limiting or controlling production, supply, markets, technical development, investment or provision of services.

iii) Agreements regarding bids (collusive bidding or bid-rigging). These include tenders submitted as a result of any joint activity or agreement.

iv) Agreements regarding market sharing. These include agreements for sharing of markets or sources of production or provision of services by way of allocation of geographical area of market or type of goods or services or number of customers in the market or any other similar way.
Anti-competitive agreements impact consumers prejudicially and poor consumers, more so. Competition Authorities need to bear in mind the specific impact on the poor while adjudicating anti-competitive cases. Box 3 next page is an illustration from India but there are not many pro-poor decisions readily traceable. 
BOX 3: INDIAN CASE LAW—SMALL POOR MANUFACTURERS OF FOOTWEAR AND BATA
Competition restricting agreements manifest in different forms. One such form is the imposition of restriction on the deployment of any machinery or the use of any manufacturing process for production of goods.  Such restriction may be brought about by an enterprise, which has a dominant share in the market and which provides technical knowledge to those with whom it enters into an agreement.  

Bata India Limited (Bata) has a dominant presence in the footwear market in India.  It is engaged in the manufacture of leather and rubber canvas footwear.  It entered into agreements with small scale manufacturers for purchase of footwear to be sold by it under its own brand.  The small scale manufacturers comprised essentially cobblers and leather workmen and were very poor economically.  The agreements prohibited the small manufacturers from purchasing raw material and components from parties other than those approved by Bata.  The agreements also stipulated that they use only the moulds sold/supplied by Bata for manufacturing footwear for Bata’s requirement.  The agreements came up for review by the Indian MRTP Commission, having been challenged as a Restrictive Trade Practice under the MRTP Act, 1969.  The Commission after due enquiry ruled that the conditions imposed by Bata constituted a Restrictive Trade Practice and were prejudicial to public interest. The Commission observed that the small manufacturers were by and large impecunious and depended and survived on the leather footwear manufacture for their livelihood and that the restrictive conditions contravened the provisions of the MRTP Act relating to Restrictive Trade Practices (MRTP Commission, 1975).   
Yet another case pushing pro-poor consideration and pro-employment consideration is described in Box 4 next page (the case law is of UK and has been described to highlight how competition law can be used in favour of the poor).
4. Cartels

Cartels are also anti-competitive agreements as described in item 3 above but have a special significance for competition law, as they constitute one of the most pernicious forms of objectionable and restrictive trade practices.  
Cartels are defined differently in and for different contexts.  For instance, the definition of a cartel typically employed in economic analysis is different from the one employed in international accords.  But, for the purposes of this paper, the following definition would generally suffice. 

A cartel is said to exist when two or more firms, that are not de facto or de jure controlled by Government, enter into an explicit agreement to fix prices, to allocate market share or sales quotas, or to engage in bid-rigging in one or more markets. The objective of a cartel is to raise
BOX 4: CASE LAW-- PRO-POOR, PRO-EMPLOYMENT IN YARN SPINNERS’ CASE

Unemployment in India is of Himalayan proportions and is a matter of great concern for policy makers.  Sometimes restrictions are built into agreements, but for which the general level of unemployment may increase.  In other words, other factors are not likely to intervene to take care of the unemployment situation, if the restriction in the agreement is removed.  For instance, they could be a restriction relating to change of technology.  Change of technology could bring about unemployment, whose adverse effect may become pronounced.  The restriction in the change of technology may increase the employment of capital and other factors but may save employment and prevent redundancy.  While good economics would dictate in favour of such restrictions, good politics would dictate against restrictions.  Some competition laws like the Indian MRTP Act, 1969 provide a “gateway” that would permit a Restrictive Trade Practice on the ground that the removal of such a practice would have “a serious and persistent adverse effect on the general level of unemployment in an area, or in areas taken together, in which in a substantial proportion of the trade or industry, to which the agreement relates, is situated”. They also enjoin the Competition Authority to have due regard to the factor “social obligations and social costs” and to weigh the benefits against the adverse impact in making determinations under the Act.  

This dilemma regarding the course of action to be followed in the change of technology restriction matter mentioned in the last paragraph was resolved in a decision in UK in the Yarn Spinners’ case.  The decision was to the effect that the restriction on change of technology is not unreasonable having regard to the balance between the advantages arising out of the technological innovation and the disadvantages arising out of unemployment.  The decision was in favour of protecting employment and avoiding unemployment. This was clearly a case of pro-poor ruling (Yarn Spinners’ case, 1959). 
prices above competitive levels, injuring the interests of the consumers including other firms (whose competitiveness is harmed by cartelisation) and Governments (Stigler, 1964).
With globalisation and the accompanying integration of economies, the effects of cartels are perhaps more wide spread than previously experienced.  In the last decade of the previous millennium and the early years of present millennium, cartels are more prevalent, persistent and damaging than previously thought.  There are instances of price fixing cartels, in which multinational companies carve up the world into areas of control.  A report on hardcore cartels reveals that billions of dollars of total global overcharges have been the result of international hardcore cartel operations.  The report draws attention to the fact that the average illegal gain from price fixing is about 10% of the selling price.  Most of the hardcore cartels are impacting developing countries, as there is increased enforcement of anti-cartel laws in the industrialised countries.  Also a vast majority of firms involved in hardcore cartel activity is from industrialised and developed countries (OECD, 2000).

In another study, which formed the background paper for the World Development Report, it was revealed that in the 39 cartels studied, the firms involved were mostly from the developed countries and only a very few from developing countries.  Most of the cartel members were from Europe, USA and Japan.  What is disturbing is that of the 39 cartels examined, 16 had harmful effects in developing countries’ markets.  Complete information is not available in respect of the remaining cartels on their impact on developing countries (Levenstein M.C, and Suslow V.Y, 2001)

While most studies (Levenstein and Suslow, 2001; OECD 2000) point to a 20 to 40 percent fall in prices after the collapse of a cartel, which itself is evidence that a cartel leads to overcharging of prices to the detriment of consumers, there are estimates of what the developing countries lose because of cartelisation.  The Exhibit next page is a bar chart indicating total imports of 12 cartelised products by developing countries in the last decade of the millennium that ended recently (1990 – 2000).  It may be seen therefrom that by 1995, the annual imports of the 12 cartelised products by developing countries exceeded US$ 8 billion. Cumulatively, the imports exceeded US $ 80 billion since 1990.  Assuming a 20 to 40 percent price overcharge, the conclusion is devastating that the developing countries paid US $ 12.5 to 25 billion more than they should have for these 12 products alone.  Even this estimate of overcharges is likely to be a substantial underestimate, as the calculations do not reckon all the products supplied by the cartels and omit the damage caused by undetected hardcore cartels (Simon J. Evenett, 2003).  

Another analysis of the damage caused by a vitamins cartel is also revealing.  The vitamins cartel divided up the world market for different types of vitamins during the 90s.  The overcharges paid by 90 countries importing vitamins were estimated. The overcharges according to the analysis were more in the jurisdictions with weak cartel enforcement regimes.  For instance, the Latin American countries that did not enforce effectively their cartel legislations witnessed their vitamin import bills escalate by more than 50%, whereas the escalation was less than 40% in respect of Latin American countries that enforced such legislation.  Damage wise, India incurred overcharges of more than US $ 25 million.   10 European countries suffered an overcharge of about US$ 660 million.  All the 90 importing countries put together suffered overcharges by US $ 2700 million during the 90s (Clarke and Evenett, 2003).
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 The financial impact of the vitamin cartels, or for the matter of other cartels, is much more than the dollar value, if the purchasing power parity ratio is reckoned.  In the case of India, for instance, the purchasing power parity ratio is 8.7.  The damage of US $ 25 million translates into a whopping US $ 220 million.  By and large, hardcore cartels maintain higher prices in developing countries than the developed countries. The poor countries directly or indirectly bear the cost of this unlawful practice in terms of higher prices and reduced choice (see Box 5).  

BOX 5: IMPACT OF HARDCORE CARTELS IN SOME AFRICAN COUNTRIES
Hardcore cartels in heavy electrical equipment, steel and aluminum have inflicted overcharges reported at US $44 million for Zimbabwe, US $ 34 million for Kenya and US $270 million for South African Customs Union (CUTS, 2003). Besides overcharging, another dimension is worth noting in terms of the adverse impact of the cartel behaviour on the developing countries. Heavy electrical equipment is needed for installation of power generation plants, most of which are set up by Government or Government-owned public enterprises. Cartel behaviour on the part of the equipment suppliers increases the cost of power generation plants thus stretching their treasuries leading to less allocation for other development expenditure. The electrical cartel also indulged in bid-rigging.  Every member of the cartel was allotted a potential project and other members put in supporting bids.  If a non-member entered the bid, it was outbid by the cartel members by lowering their prices to the levels below which, the non-member could not operate.  The field was thus left open as an exclusive preserve of the cartel members.  A basic amenity like electricity thus became very expensive for the consumers. Such prejudices to consumer interest, caused by bid-rigging, affect more the developing countries than the developed because of prevalence of poverty.  

Yet another case of a cartel offence relates to Zambia. Box 6 next page traces the case which is essentially a syndicate action.
5. Vertical Restraints 

Vertical agreements, are agreements between enterprises that are at different stages or levels of the production chain and, therefore, in different markets.  An example of this would be an agreement between a producer and a distributor.  Vertical restraints on competition include:

§         Tie-in arrangements

§         Exclusive supply agreements

§         Exclusive distribution agreements

§         Refusal to deal

§         Resale Price Maintenance (RPM)

box 6: syndicate cartel in zambia
A syndicate is generally a group of people or firms undertaking a joint business venture.  When groups in the same or similar lines of business act in concert, they are also regarded as acting as a syndicate.   In Zambia, transport operators formed a cartel, though not formally or through an written agreement.  The cartel itself was an understanding among the operators, a kind of un written and informal agreement.  This cartel was preventing outsiders to enter the transport network business and fixing prices for consumers.  Higher than the normal prices fixed by the cartel, impacted the consumers and the poor ones, in particular, very adversely. Zambia Competition Commission enquired into the anti-competitive cartel offence and noted that the United Transport and Taxis Association (UTTA) was indeed a cartel.  The enquiry by the Commission addressed the cartel behaviour of the UTTA in price fixing.  Also covered in its enquiry was the approval accorded to the fare by the Road Traffic Commission and the use of intermediaries at the bus stops.  The enquiry and the resultant action by the Commission  brought a sense of scare among the transport operators (members of the cartel) and made them behave more responsibly towards the consumers.  However cartel behaviour has not been completely eliminated but thankfully the transport operators fix fare (and fair) prices independently in defiance of UTTA’s dictate (Adhikari, 2002a).  
The syndicate system in surface transport system can be noticed in many developing countries, as for instance, in Nepal.  The majority of transport operators in that country have formed local syndicates, which allow none other than syndicate members to ply their vehicles on designated long routes.  These syndicates prevent new operators from entering the transport business and also involve sometimes in vandalizing buses belonging to those operators, who violate their dictates.  But Sharma (2000) notes that Government is a mute spectator of the system and is responsible for perpetuating the monopolies of the syndicates, thereby rewarding inefficiency and carelessness.
Vertical arrangements are not necessarily harmful and may be efficiency enhancing.  This is the reason why vertical agreements are treated more leniently than horizontal agreements under competition law.  But where they impact competition adversely, they would be indictable under the law.  An illustration of exclusive supply/distribution agreement in Zambia is described in Box 7 next page.  
BOX 7: EXCLUSIVE SUPPLY/DISTRIBUTION AGREEMENT IN ZAMBIA
Hybrid Poultry Farm (HPF) and Galaunia Holdings (GH) entered into an agreement, in terms of which HPF agreed to sell its farm and poultry processing plants to GH.  The sale agreement included exclusive dealing arrangements.  For instance, GH would purchase only day old chicks from HPF and HPF would have the right of first refusal, should GH resell the farm.  GH under the agreement should not raise any other poultry apart from broiler chickens and should not enter the business of hatching chickens.
The Zambia Competition Commission which enquired into the matter found that HPF and GH were the two leading players in the poultry sector.  HPF was found dominant in the upstream market while GH was dominant in the downstream sub-sector.   GH was found to be the largest buyer in the poultry market.  It was the finding of the Commission that the two parties had abused their dominance and were foreclosing competition in day old chicks, table broiler birds and frozen chicken.  The vertical agreement was nullified (CUTS, 2002).
6. Tied – Sales

This is a common anti-competitive practice indulged in by some of the market players.  A tied - sale occurs when consumers are forced to purchase a product they do not need, if they need to purchase an essential product.  This is prevalent when the market is imperfect and an essential good is scarce or is limited in supply.  By forcing consumers to pay for and purchase a product they do not need, they are made the victims of the market.  

The next Box 8 below describes this pernicious practice in India
BOX 8: TIED - SALES: AN ANTI-COMPETITIVE PRACTICE IN INDIA

In order to provide food to the poor, Government operates in India, a Public Distribution System (PDS), under which essential commodities like rice, wheat, sugar and kerosene are made available to the people below the poverty line at a subsidized price.  The reach of the PDS system is operationalised through what are known as licensed fair price shops.  At one point of time some over–zealous policy maker decided to add certain goods to the basket of essential commodities.  Such goods included razor blades, match boxes and the like.  Such added goods were not in limited supply or scarce.  Because of the inclusion of such goods in the basket of essential commodities, the prices for them became higher than the market prices for those who were availing of the PDS for their essential food commodities.  But those below the poverty line did not want those additional goods like razor blades.  The fair price shop keepers introduced the practice of tied–sales.  In other words, the poor consumers were forced to purchase razor blades and match boxes, if they needed to get their essential food commodities like rice and wheat.  In this unfortunate compulsion, the impecunious below the poverty line persons suffered enormously.  Fortunately after there was considerable resistance from the PDS clientele, the practice of tied-sales was given up (Mehta et al., 2003).
7.  Mergers, Amalgamations and Acquisitions 
Mergers, amalgamations and take-overs are an important feature of corporate structural changes.  

They may be categorised under three types – Horizontal, Vertical and Conglomerate.  

Horizontal Mergers normally involve the joining together of two or more companies which are producing essentially the same products or rendering the same services or products or services which compete directly with each other (example – sugar and artificial sweeteners).  They involve a reduction in the number of competing firms in an industry and tend to create the greatest concern from an anti-monopoly or competition point of view. They generally, contribute directly to concentration of economic power and are likely to lead the merged entities to a dominant position of market power thereby reducing or eliminating competition.  
This is the reason why in many developing countries, restrictive business practices legislation seeks to enforce strict regulations on the merging or integration of competitors.  A direct result of integration or mergers of competitors into a single unit engenders growth of monopoly power.  

Vertical Mergers  involve the merger of two companies, where one of them is an actual or potential supplier of goods or services to the other.  In other words, they involve enterprises at different stages in the production and distribution process.  An example of this is where a motor car manufacturer and a manufacturer of sheet metal merge.  In this phenomenon, a supplying enterprise which merges with a customer enterprise can extend its control over the market by foreclosing an actual or potential outlet for the products of its competitors.  The object of the merger may be to ensure a source of supply or an outlet for products and the effect may improve efficiency.

Conglomerate Mergers  neither constitute the bringing together of competitors nor have a vertical connection.  It involves a predominant element of diversification of activities.  This may consist of a company deriving most of its revenue from a particular industry, acquiring subsidiaries operating in other industries for one or more of the following reasons:

(a) to obtain greater stability of earnings through diversification;

(b) to employ spare resources whether of Capital or Management;

(c) to obtain benefit of economies of scale;

(d) to provide an outlet for the ambitions of Management where   anti-monopoly laws may make further growth in the company’s own field impracticable.

An important element in conglomerate mergers is the additional financial strength, the arrangement gives to the parties concerned.  This can lead to leverage of the conglomerate vis-à-vis its competitors or potential competitors of both the merging enterprises.   

Advantages in Mergers: One of the main advantages arising out of mergers is the possible resultant economies of scale.  Amalgamation or merger of two units manufacturing or dealing with the same or similar product can lead to a reduction in the cost of production and sale, and yield the gains of horizontal integration.  Fusion of two companies, one supplying raw materials to the other for production of final products, can lead to reduction of overheads and inventories, thereby creating a trade advantage implicit in vertical integration.

Adverse Features of Mergers:  Merger of two companies in the same field may result in dilution of competition in the market adversely affecting consumer interest.  In a merger or an amalgamation, an individual undertaking, be it an actual or a potential competitor, may get eliminated.  Or, a large unit may take into its fold, an efficient and growing medium or small size undertaking.  Another adverse feature can be that the larger undertaking, consequent on merger, may exercise a market power to the detriment of its customers and suppliers.  Yet another adverse feature may surface, if a large undertaking after merger because of the resulting dominance becomes complacent and suffers from deterioration over the years in its performance which may be prejudicial to public interest.

These adverse features may or may not be outweighed by the positive features of mergers like economies of scale, stability through diversification, utilisation of idle funds, nursing a sick unit or better/optimal utilisation of capacity.

The pejorative impact of acquisition in the form of concentration of market power is captured in Box 9 next page, an Indian case.

The poor generally suffers from inadequate or no housing, because of the cost of inputs, particularly cement. Box 9 demonstrates as to how the consolidation/concentration of market power in cement leads to a monopolistic situation in the market. Such a development would and has impacted the poor more than others in India in making the possibility of securing a roof over their heads an utopia.

BOX 9: CASE STUDY - ACQUISITION IN CEMENT INDUSTRY IN INDIA AND ITS EFFECTS
Recently, in June 2003, an acquisition deal was struck between the cement division of Larsen and Toubro (L&T) and Grasim Industries in India.  L&T is a professionally managed engineering company and Grasim is a part of the family-owned Aditya Birla conglomerate.  The Birla conglomerate has been strengthening its position in recent years in a range of industrial intermediate commodities such as Aluminum and other metals, Cement and Fertilizers.  Grasim has an installed cement manufacturing capacity of 14.5 millions tonnes per annum (mtpa).  With Grasim acquiring the cement division of L&T, it controls almost a quarter of the installed capacity in India (the installed capacity of cement in India in the year 2002-03 was 141 mtpa).  There is another combine in India   comprising Gujarat Ambuja Cement and ACC (formerly Associated Cement Company) which controls about 20 % of the installed capacity. The other cement manufacturing companies share the remaining about 50 % of the installed capacity.  But they are small compared to the duopoly consisting of Grasim on one hand and GACL - ACC combine on the other.

Cement’s characteristic as a bulky product makes its transport over long distances not only inconvenient but also expensive.   This is one of the reasons why the import of cement has not been an attractive proposition for Multinational companies such as Lafarge which has been seeking capacity acquisition in India.  The geographical spread of the Indian cement market demands that cement companies have diffused capacities in order to reduce transportation costs.  Precisely for this reason, several small players in cement manufacture have emerged.  But consolidation resulting in duopoly is affecting a change in the cement manufacturing scenario.  Consolidation resulting in control of the market by Grasim and GACL – ACC combine is dampening fresh additions to the capacity and also driving the smaller units to extinction.  Newer players are deterred from entering the market and the existing small players driven out and pruned.  Sridhar, an analyst describes Grasim’s acquisitions L&T’s cement division and GACL’s combination with ACC as “cannibalisation of market shares that occurs when dominant companies entrench themselves as monopolies” (Sridhar, 2003).
One more illustration affecting the welfare of poor consumers is given in Box 10 next page relating to mergers of two UK based pharmaceutical Multinational Corporations. 

8. Intellectual Property Rights and Anti-competitive Practices

Grant of Intellectual Property Rights (IPRs) is in the interests of creativity and innovation. IPRs generate monopoly power and unless they are reigned in (without compromising the Right itself), there is the risk of anti-competitive practices surfacing during the exploitation of the Rights. It is here that competition policy has a role to play. Mitigation of the abusive and exploitative use of IPRs can be secured through an appropriate competition policy and competition law.  In the areas of pharmaceuticals and agriculture, exploitative use of IPRs has the potential of causing devastation to the sick poor and poor farmers.  

BOX 10: MERGER OF TWO UK BASED PHARMACEUTICAL COMPANIES
Mergers take place outside a country but their impact may be within.  As a corporate strategy, two UK based Pharmaceutical Multinational Corporations, Glaxo–Wellcome and SmithKline Beecham merged.  Both of them were two large research–based pharmaceutical firms with worldwide operations.  The merger took place in December 2000.  The European Commission approved the merger conditionally and only after the merging parties agreed upon certain undertakings with other parties.  Consequent on the merger, local subsidiaries of the two firms situated in various countries also merged their operations.  The merger resulted in dilution of competition, particularly in the developing countries, where the subsidiaries were operating.  The poor people in those countries needing the medicines and drugs produced by the merging firms suffered the most because of dilution in competition and consequent increase in their prices.  The Competition Authorities in the developing countries, for instance Pakistan and Srilanka, could not take their investigations into the merger beyond the preliminary stages.  The Competition Authorities lacked the power and resources to take action against the Multinational firms.  
This is a typical case where the vulnerable poor needing drugs and medicines suffered because of a merger between large firms.  If the competition regime is weak and inefficient, it is the poor that bears the burden because of unaffordable prices of drugs (Mehta et al, 2003). 

As normally understood, Intellectual Property provides exclusive rights to the holders to perform a productive or commercial activity, but this does not automatically include the right to exert restrictive or monopoly power in a market or society.  The Intellectual Property, often, may not be able to generate market power.  In a few really successful cases, the potential pejorative character of power may be unjustifiably great because of the public policies like the encouragement of inventions, but on the other hand, if investment of resources to produce ideas or conveying information is left unprotected, the competitors may take advantage and benefit by not being obliged to pay anything for what they take.  This may result in lack of incentives to invest in ideas or information and the consumer may be correspondingly the poorer.  What is called for is a balance between unjustified monopolies and protection of the property holders’ investment.  

The relationship between competition law control and Intellectual Property Rights is inherently contradictory as there is a potential conflict between the two, in that the existence and the exercise of Intellectual property Rights may often produce anti-competitive effects through the monopoly power granted to the holder of the rights.  Merkin suggests that the conflict is not as severe, as it first appears, as the powerful public policy justification for maintaining the rights can be harmonised with protecting competition and consumer interest in the market (Merkin, 1985).  Such harmonisation has been attempted by the European Court of Justice (ECJ) developing a workable formula for disposing of the conflict.  The said European Court in the context of EEC Law saw its task as bringing the exercise of Intellectual Property Rights under control without offending the protective provisions of the Treaty of Rome (the Treaty deals with controls on restrictive trading agreements and with monopoly controls).  As a first stage, the ECJ confirmed that the anti-competitive aspects of the exercise, or of the licensing of such rights, might be controlled by the Treaty.  ECJ made a distinction between the existence of Intellectual Property Rights and their exercise.  Within this dichotomy, all aspects of a right which relate to its existence will be undisturbed by the Treaty of Rome, but those aspects which relate to its exercise may be capable of regulation, if they are anti-competitive (Frazer, 1988).  

By way of illustration, the mere possession of a patent or other right will not be regarded as giving rise automatically to a dominant position in the market.  If there are effective alternates for the patented product, the holder of the right will not be able to exercise monopoly power.  If there are no effective alternates, the possession of Intellectual Property Rights may give rise to considerable market power and the possibility of abuse.

 Box 11 next page provides a Indian case law on the conflict between IPRs and Competition Law. 
There is no doubt of the presence of the dichotomy between Intellectual Property Rights and competition law.  The former endangers competition while the latter engenders competition.  This conflict or dichotomy is not incapable of resolution.  A workable solution can be predicated on the distinction between the existence of a right and its exercise.  In other words, during the exercise of a right, if a prohibited trade practice is visible to the detriment of public interest or consumer interest, it ought to be assailed under the competition law.
The area of traditional medicines offers a positive approach that could be adopted in protecting and enhancing the welfare of the poor.  

Innovations are usually regarded in the context of formal systems, namely, those done in R & D laboratories, Universities and the like. But, innovations also occur in informal systems.  The players in the informal systems are artisans, farmers, tribes and other grossroot innovators.
Box 11: conflict between ipr and competition law  indian case law – godfrey phillips

The conflict between IPRs and the competition law came up before the Monopolies and Restrictive Trade Practices Commission (MRTPC) in India in Vallal Peruman and another Vs. Godfrey Phillips (India) limited (MRTP Commission, 1994).  The Commission observed as follows:


“Applying the above principles to the controversy at hand, it seems ….., that a     certificate of registration held by an individual or an undertaking invests in him/it, an undoubted right to use trade mark/name etc. so long as the certificate of registration is in operation and more importantly, so long as the trade mark is used strictly in conformity with the terms and conditions subject to which it was granted.  If however, while presenting the goods and merchandise for sale in the market or for promotion thereof, the holder of the certificate misuses the same by manipulation, distortion, contrivances and embellishments etc. so as to mislead or confuse the consumers, he would be exposing himself to an action -----of indulging in unfair trade practices.  It will, thus, be seen that the provisions of the Monopolies and Restrictive Trade Practices Act would be attracted only when there is an abuse in exercise of the right protected ………”  This principle was reiterated in Manju Bhardwaj’s Case by the same Commission (MRTP Commission, 1996a). 

  In many developing countries, such informal systems have produced innovations in diverse domains as geology, ecology, botany, agriculture, health etc.    The players in such systems who are informal innovators have generated a rich reservoir of Traditional Knowledge (TK).  

The developing world apprehends that the process of globalisation may lead to appropriation by outsiders (mainly commercial firms) of the said Traditional Knowledge, pegging them to patents and exploiting them for commercial profit.  Protection of Traditional Knowledge has therefore become a matter of serious consideration in many developing societies. 

Traditional Medicine (TM) is a part of Traditional Knowledge (TK) and plays a crucial role in the health care services, particularly in the rural areas.  Poor people and remote communities secure affordable treatment through TM.  TM is defined by the World Health Organisation as “the sum total of all the knowledge and practices, whether explicable or not, used in diagnosis, prevention and elimination of physical, mental or social imbalance and relying exclusively on practical experience and observations handed down from generation to generation, whether verbally or in writing” (from the website of the WHO).  In India, TM is described in codified systems like Ayurvedha, Siddha, Unani and Tibetan tradition.  The codified system describes medical knowledge with sophisticated foundations in thousands of manuscripts.  TM is also non-codified.  Such knowledge includes folk, tribal and indigenous medicine.  Folk medicines are generally handed over orally from generation to generation.  Folk medicines are founded on traditional beliefs, norms and practices based on centuries old experience of trial and error, successes and failures.  The apprehension noted in the preceding paragraph is real.  The grant of patents on non-original innovations, particularly those linked to TM, but which are based on what is already a part of Traditional Knowledge of the developing world, is a matter of concern. The existing IPR systems revolve round the concept of private ownership and individual innovation.  Traditional knowledge revolves round collective creation and ownership of knowledge. The developing countries have the concern that Traditional Knowledge may be appropriated by commercial firms through securing patents and commercially exploited without a fair sharing of the benefits with the holders of the knowledge.  Issue of protection of Traditional Knowledge can be viewed from two perspectives.  One is that protection may be granted to exclude unauthorised use of the knowledge by third parties.  The other is that protection will preserve Traditional Knowledge from uses that may erode or negatively affect the life or culture of the communities that have developed and contributed to the knowledge.  If economic returns for the use of the Traditional Knowledge could accrue to the community, it will act as an incentive for the community members to respect their knowledge and continue to engage in practices in that knowledge.  In other words, Traditional Knowledge and in particular, Traditional Medicine needs to be informed by a good benefit sharing model. There is one model, India has evolved.  Box 12 next page summarises this model.

box 12:  Indian model of benefit sharing – kani tribes

Kani Tribals belong to a nomadic community settled in the forests of Western Ghats in South-Western India in the State of Kerala.  Kanis number around 16,000 living in tribal hamlets in the forest areas.  Their occupation is to collect non–timber forest products and use them.  They acquired, over the years, unique knowledge about the use of the forest resources.  

Scientists working on a research project on Ethnobiology were trekking through the tropical forests, in which Kani Tribal settlements were located. They were feeling fatigued after trekking for a while. They found to their surprise that Kani Tribals were energetic and agile and noted that they were munching small blackish fruits.  One Kani offered the fruits to the scientists advising them that if they ate the fruits, they could go on trekking without fatigue.  They followed the advice given.

Detailed chemical and pharmacological investigations revealed that the said fruits had mainly anti-fatigue properties.  The Tropical Botanical Garden Research Institute (TBGRI) developed a scientifically validated and standardised Herbal drug, based on the fruit.  The drug named “Jeevani” was released for commercial production to a pharmaceutical firm, Arya Vidya Pharmacy, by transferring the technology for production of the drug.  TBGRI agreed to share the licence fee and royalty payable by the pharmaceutical firm with the tribal community on a fifty-fifty basis.  The tribals formed a registered Trust, of which 60 % of the Kani families became members.  The interest accruing on the amount transferred to the Trust was required to be used for the welfare activities of the Kani tribe.  

This is perhaps for the first time that for Intellectual Property held by a tribe, compensation in the form of cash benefits has gone directly to the source of the Intellectual Property holders. 
Finale
In the foregoing narrative, competition policy and pro-poor concerns were examined in competition-distorting areas such as: Abuse of Dominance, Predatory Pricing, Anti-Competitive Agreements, Cartels, Vertical Restraints, Tied-Sales, Mergers, Amalgamations & Acquisitions and IPRs.  The impact of competition-distorting practices is severe on consumers and more severe on poor consumers.  The myth that competition-driven markets benefit only the rich and the well-to-do is not valid.  Competition-driven markets provide reasonable prices, good quality and choice for the consumers.  Poor consumers also benefit from such markets dealing in basic needs like food, water, health, education and shelter.  
What is imperative is the reach of competition law at the retail level, which is the material level for the poor.  It is at the retail level in the villages and small towns that competition abuses take place hurting the poor more than others.  The poor consumers are also unable to seek the intervention of the Competition Authority for redress.  This inability may stem from financial handicap, knowledge handicap and commutation handicap (the location of the Competition Authority may be far away from the village or small town).
In order that the competition policy and law should subserve the interests of the poor, the following suggestions may be worth consideration. 

1. Competition policy and law should be so drafted that they are an empowerment tool in the hands of consumers, particular the poor.

2. Poor consumers should have access to basic needs and competition justice.

3. Political support needs to be anchored for this purpose.
4. Competition advocacy and awareness generation should be undertaken in a big way by the Competition Authority, Civil Society and the Government.

5. Competition policy and law should be interpreted by the Competition Authority and the Courts to subserve the interests of the poor (this does not imply that the law should be interpreted against the well-to-do consumers).
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�  In the Table, Uganda, Namibia, Malawi and Ethiopia are 4 out of the 7 countries covered by 7Up3 Project of CUTS.  The other 4 African countries Kenya, South Africa, Tanzania and Zambia were covered by 7Up1 Project.    CUTS stands for Consumer Unity and Trust Society, headquartered in Jaipur, India.  It is a consumer NGO.
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