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ISSUES PAPER ON CROSS-BORDER COMPETITION ISSUES 

IN THE CONTEXT OF THE DOHA AGENDA
The Doha Declaration pursuant to the WTO Ministerial Conference specifically recognised the case for a multilateral framework to enhance the contribution of competition policy to international trade and development.  Paragraph 25 of the Doha Declaration mandated the Working Group on the Interaction between Trade and Competition policy (the “WTO Working Group”) to focus on the clarification of :

-
core principles, including transparency, non-discrimination and procedural fairness;

-
provisions on hard-core cartels;

-
modalities for voluntary co-operation;  and

-
support for progressive reinforcement of competition institutions in developing countries through capacity building.

This issue paper will focus on certain cross-border competition concerns of developing countries and how this concern can be addressed at a multilateral level in the WTO having regard to paragraph 25 of the Doha Declaration.  Since this is an issue paper only, it is not exhaustive of all issues to be addressed in this context and highlights selected issues only.  This issue paper also discusses the means by which developing countries can constructively and proactively engage in negotiations at a multilateral level with the object of addressing their key competition concerns.

Whilst it is acknowledged that all forms of restrictive business practices (“RBPs”) which distort international trade should be addressed at a multilateral level it may be realistically over-ambitious for developing countries to deal with all forms of RBPs at once.  An urgent cross-border competition concern for developing countries is hard-core cartels.  It is argued that a prohibition on hard-core cartels requires greater priority than other RBP’s.  

Research has shown that cross-border activities involving mergers, cartels, abuses of dominance and other RBPs have the potential to, among other consequences distort trade to the advantage of the perpetrators, eliminate weaker domestic trading partners, stifle entrepreneurship and ultimately retard economic development.  It is widely acknowledged that anti-competitive practices with a cross-border effect can adversely affect trade flows thereby undermining those benefits which would otherwise be delivered by trade liberalisation and open markets.
  In this regard developing countries are most vulnerable to the effects of such anti-competitive behaviour.  This situation is compounded by the fact that developing countries, unlike their counterparts in the developed world, do not have the necessary competition policies and framework in place to deal with anti-competitive behaviour of trans-national companies (“TNCs”).  National competition laws to the extent that they exist and are implemented in a very limited number of developing countries
 often lack the necessary extra-territorial reach to counter such anti-competitive practices at a global level.

Major cross-border competition concerns include the activities of “hard-core” cartels, various restrictive business practices (including abuse of dominance and vertical restraints) and unchecked merger activity.

Activities of “hard-core” cartels are generally acknowledged to be the most destructive form of anti-competitive behaviour.  Hard-core cartels are generally understood to include agreements among competitors involving price fixing, bid rigging, output restrictions or customer allocation and market restrictions.  Developing countries are especially vulnerable to cartel activities since the risk of detection is often minimal due to developing countries’ weak legal structures and enforcement capacity
.  Furthermore, developing countries lack access to international co-operation with the competition authorities of the countries in which the cartel participants may be incorporated.

While hard-core cartels are clearly a priority, cross-border mergers on the other hand, if unchecked may result in a reduction in competitiveness or contestability of a market if too much market power is concentrated in a single, merged firm.  Whilst many cross-border mergers may have little or no effect in developed countries because their markets are so competitive, the merger of two TNCs could create severe problems for developing countries where the merged firm could result in a monopoly.

As contemplated in paragraph 25 of the Doha Declaration, it is proposed that the possible elements for a multilateral framework agreement should be based on core principles, provisions on hard-core cartels, co-operation modalities and the necessary support, technical assistance and capacity building for developing countries.

A framework for rules should be based on core principles rather than specific provisions.  The core principles of the proposed framework should contain minimum standards but should comprise basic concepts upon which there could be broad agreement on for example the following:

-
a commitment to adopt a competition law containing at minimum, provisions on the prohibition of hard-core cartels and to the extent necessary other certain general types of practices on which there is underlying consensus;

-
the creation of effective enforcement institutions;  and

-
agreement on acceptable forms of co-operation.  

An approach based on core principles should not mean a harmonisation of domestic competition laws but should have the necessary flexibility to accommodate differences in national legal systems and institutional capacities.  Any multilateral agreement should have the necessary flexibility with regard to exemptions from the application of competition law and provide for transitional periods where this is required for the introduction of domestic legislation or the strengthening of domestic institutions.

Having regard to the damage caused to developing country consumers and producers by international hard-core cartels, as has been acknowledged in the World Development Report 2001 background paper, the fight against hard-core cartels can be best addressed in the form of an international commitment to ban such practices.  The multilateral ban on hard-core cartels should be implemented by means of corresponding domestic legislation and policies.  Having regard to the fact that national laws are often ineffective where the proof lies outside a country’s borders, it is becoming urgent for domestic competition rules to be supplemented by international avenues of co-operation.  A commitment on hard-core cartels in a multilateral agreement would need to lay down the essential elements that domestic law provisions on this issue should contain.  Domestic law provisions on this issue should ideally contain certain basic provisions which include a clear prohibition on hard-core cartels, a definition of what constitutes hard-core cartels and deterrence measures whether in the form of administrative fines and/or criminal sanctions.

The treatment of hard-core cartels (or indeed any other anti-competitive practice) at the multilateral level must be dealt with extremely carefully by developing countries.  It is proposed that fundamental to any undertaking by developing countries at a multilateral level should be the principle of special and differential treatment and a constructive policy on the technical means and practicality of implementation of such special and differential treatment.  In this regard the necessary co-operation modalities and capacity-building elements are crucial.  It is suggested that certain WTO principles of non-discrimination (national treatment and most favoured nation) transparency and due process, be clarified and adapted to competition laws and policies for developing countries.  Without this flexibility most developing countries will be reluctant to provide such commitment.  

An unqualified adoption of existing WTO principles will not only impact on a developing country’s national sovereignty but may also be in direct conflict with the industrial policies of a particular country.
  It is therefore important for any multilateral commitment to have the necessary derogations and exceptions for public and developmental objectives which accommodate the different national regimes in terms of its laws and policies.  Special and differential treatment must be guaranteed to developing countries since the latter are not on a “level playing field” in the international environment and adoption of a “one size fits all approach” will not take account of the existing asymmetries between developing countries.  Furthermore, it is the perception of developing countries that existing multilateral agreements reflect the concerns of sophisticated economies and pre-suppose an existing institutional, human and financial base that is often lacking or even non-existent in developing countries.  Unlike the developed world, developing countries have other pressing national issues, which may be perceived as requiring higher priority, example HIV-AIDS, housing, poverty, education and the like.  Developing countries should therefore be in a position to introduce competition policy to the extent that it may be required, without utilising its scarce resources to make competition policy a higher priority than it needs or deserves to be.

Another reality of developing countries opening up their domestic markets to foreign direct investment on a non-discriminatory basis (without the necessary individual adjustments to firms of developing countries), is that developed countries would have unlimited and uncontrolled access to such national markets.  This could ruin the local markets of developing countries unless such liberalisation is cognisant of the development dimension.  It is therefore suggested that any commitment by developing countries be tempered with appropriate exemptions (for certain sectors and/or for small and medium enterprises), adjustments, negotiated transitional periods and individual requirements of each country.  

Many developing countries are not only unaware of cartel activity and RBP’s adversely affecting their economy, they are also powerless to investigate and successfully prosecute such perpetrators.  It is therefore imperative that developing countries receive the co-operation of other jurisdictions, (especially developed countries) to obtain information located outside their national territory in a case affecting their market.

Various forms of co-operation ranging from voluntary co-operation and exchange of publicly available information, consultations and peer review mechanisms.  Modalities for co-operation could take place in a number of ways and could include –

-
exchange of information and evidence;

-
exchange of information and views among competition authorities of relevant information and cases affecting the important interests of another country;

-
application of appropriate comity principles.

Although the issue of confidentiality often raises its ugly head and proves to be a stumbling block in cases of cooperation, certain studies have shown that the type of information needed for investigating hard-core cartels is not strictly business secrets or proprietary and sensitive business information.  The information sought normally constitutes evidence of collusion in the form of meetings between cartel members and the like.  The issue of what exactly constitutes “confidential information” in the context of hard-core cartels must be analysed more closely.  Enforcement authorities often co-operate on issues involving tax, customs and other criminal activities.  A similar level of co-operation should be provided to competition authorities when investigating hard-core cartel activity.

A multilateral agreement should in no way preclude the possibility of countries establishing closer co-operation links on the basis of bilateral or regional agreements.  South Africa’s Free Trade Agreement concluded with the EU in 1999 has provisions concerning co-operation in the context of competition.  The provisions on co-operation are modest but have the possibility of requesting each other to take enforcement action, and each signatory must take into account each others important interests in the course of their enforcement activities.  By way of example, this is demonstrated in at least two cross-border cases in the South African context.  The South African competition authorities obtained co-operation from the EU in the international merger of SmithKline Beecham PLC and Glaxo Wellcome PLC and a case involving an export cartel (comprising an association of 5 US soda ash producers) namely, American Natural Soda Ash Corporation (“the ANSAC case”).
  The ANSAC case is an appropriate example of an export cartel whose anti-competitive behaviour will not be tolerated in the domestic US market
 but which may operate with impunity in the markets of other countries which include South Africa and India.  A multilateral ban on hard-core cartels will nip such anti-competitive practices in the bud.  The ANSAC case in South Africa is being investigated and prosecuted since 1999 at great expense to the South African competition authorities.

The benefits of co-operation may emerge at a regional level for countries in the SADC region through the current initiative of the South African competition authorities in the formation of the Southern and Eastern African Competition Forum (“SEACF”).  Countries involved in the initiative include, Kenya, Malawi, Mauritius, Mozambique, Seychelles, Swaziland, Tanzania, Zambia, Zimbabwe and the Secretariats of SADC and COMESA.  The objective of a SEACF in the SADC region is to create a coherent group of countries in the region to assist countries in the development of competition policies and establishment of competition agencies.  Experiences gained from co-operation at a bilateral and/or regional level will be very important and useful for developing countries entering into appropriate co-operation arrangements with their developed counterparts.  Such collective experiences gained on a bilateral or regional basis pave the way for a broader agreement as envisaged at the multilateral level.  The SEACF has a vital role to play in that members can promote and defend common African positions on issues of competition in their member states.

For any negotiation at a multilateral level, certain pre-negotiating conditions must be fulfilled.  These include a thorough process of technical assistance where developing countries should educate themselves on the relevant issues.  In order to truly “level the playing field”, both developed and developing countries should initiate a process of in-depth technical assistance prior to negotiations and subsequent commitment at a multilateral level.  This process should take explicit consideration of the developmental dimension and the competition challenges that are unique to developing countries.  It is therefore imperative that developing countries are properly prepared and understand the full implications of any proposed multilateral or plurilateral commitments.

Developing countries should not underestimate the power of having a united front and combining forces to obtain substantial concessions from a developmental perspective from developed countries.  This is often very hard to achieve in the context of a bilateral agreement.  Developing countries should therefore engage in thorough pre-negotiation as part of the preparatory process prior to entering into any multilateral agreement.

Developing countries are aware that being insufficiently prepared for previous trade rounds has led to protracted negotiations with little concessions made for developmental considerations.  Furthermore, multilateral trade agreements have by themselves not ended protectionism.  Developing countries may therefore be forgiven for not expecting that a multilateral competition agreement will end anti-competitive practices with international effects.  Having said this, fears of an agreement being biased towards or abused by developed countries at the expense of developing countries are not a sound basis for refusing support for and participation in negotiations on multilateral competition rules either.

The issues raised in this paper constitute a very basic framework of any multilateral commitment on competition policy by developing countries.  It is premature at this stage to draft a legal position that encapsulates a position to be adopted by developing countries.  A developing country position will however emerge once there is consensus among developing countries themselves at a national and regional perspective prior to a multilateral commitment.  This can only occur once the necessary programs for capacity building and technical assistance takes place to enable such countries to engage more meaningfully in addressing their cross-border competition concerns at a multilateral level.  

Comments on the Paper

Comments by P.M.Holmes


I think this paper brings out nicely the potential value of the exchange of even non confidential information.


I was struck by the concern it expresses that developing country markets would be too vulnerable to be opened up to unlimited competition from foreign investors. I myself have some doubts as to whether protecting local firms from new entry from abroad is wise BUT I am sure that it is a matter that must be left to governments. The challenge is to find a way to allow governments to schedule whatever liberalisation they can live with under investment rules and then ensure that home and foreign firms are dealt with even handedly (NT) under domestic competition rules except where a country has taken out an exception, something developing countries should be able to do, even if some might advise them against doing so.







� 	The world economy is increasingly being shaped by globalisation and liberalisation of trade.  Developing countries have not been spared the effects of the aforesaid changes in the world economy which changes are unlikely to be reversed in the foreseeable future.  Developing countries therefore risk being marginalized unless they can adapt and adjust to a new competitive international environment in a constructive manner which benefits their interests.


� 	By way of example, of the 14 countries in the Southern African Development Community (“SADC”) only 3 countries have operational competition laws and policies, namely, South Africa, Zambia and Zimbabwe.  The SADC region does however recognise the prevalence of anti-competitive behaviour in its member states.  Article 25 of the Protocol on Trade in the SADC region stipulates that “member states shall implement measures within the community that prohibit unfair business practice and promote competition”.


� 	Professor Simon Evenett conservatively estimates the annual loss for developing countries from a few known international cartels to be about 1.7% of these countries GDP.  Furthermore according to a presentation by Simon J Evenett of the World Trade Institute at WTO symposium on 22 April 2002, the effect of merely 16 cartels on developing country imports was an estimated US$81,1 billion, which amount was likely to be an underestimate.  Furthermore, in terms of comparison with international aid flows to developing countries, the harm done by cartels to developing economies was 3 to 6 times the recent increase in US aid and that overcharges by cartels were equal to at least one-third of aid received by developing countries. 


� 	South Africa for example, has in its competition legislation various public interest criteria.  In the context of mergers, regardless of the outcome of the evaluation of the competition impact of the merger a public interest test must be administered.  The public interest criteria include black empowerment, international competitiveness and employment.  This model fundamentally differs from the efficiency models used in more developed jurisdictions.


� 	This matter is currently still being considered by the South African authorities.  One of ANSAC’s grounds of defence is that it is a legitimate export trade corporation according to the law of its country of incorporation.  ANSAC was successfully prosecuted in the EU and was banned from operating as a cartel in the EU.  ANSAC was also prosecuted by the Indian competition authorities.


� 	ANSAC’s activity is exempted in the US in terms of the provisions of the Webb Pomerene Act.





