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Introduction

Before discussing the processes for examining mergers and acquisitions under Vietnam’s Competition Law 2004, it might be of interest if I give some background comments on M&As. 

Mergers and acquisitions are a feature of the operation of most market economies.  They involve the transfer of the ownership of enterprises, or parts of enterprises, to new owners, who expect to be able to put them to more productive use.  M&As often have beneficial effects, but they are subject to competition law because some can harm competition.  However, the experience of competition authorities around the world has been that prohibitions or divestments are necessary only for a minority of M&As.  

M&As may be placed into three categories that reflect the relationships of the markets involved:

· A horizontal merger involves bringing two or more enterprises that produce similar products, and at the same level of the production chain, under common control. This results in increased market concentration.

· A vertical merger involves combining two or more enterprises that deal with similar products, but at different levels in the production chain.  Usually this involves an enterprise merging with either a supplier or a customer (e.g. a manufacturer and a retailer).

· A conglomerate merger involves enterprises that operate in unrelated markets. That is, there is no horizontal or vertical relationship between the merging enterprises.

Reasons for mergers and takeovers

There was a huge rise in M&A activity in many countries during the 1990s.  While this was followed by a decline in the late 1990s, mergers continued to be at historically high levels, and in more recent years there has been a revival of M&A activity.  

A recent report noted that M&A activity in the Asia-Pacific region reached a record high level in the first half of 2005, surpassing the previous peak, which was in the first half of 2000.  2005 was also a record in that M&A activity in the region accounted for 18% of the global total, the highest level so far.  This M&A activity includes both domestic transactions, and takeovers of enterprises in other countries.  Regional countries that were noted as being prominent in M&A activity in 2005 included Japan, China, India and Indonesia.

What is the reason for the high levels of M&A activity in the past ten to fifteen years?   There are several possible explanations, and both macroeconomic and microeconomic factors can be influential.

Macroeconomic explanations consider factors such as cycles in the level of economic activity, and in the level of share market prices.  Other important influences include:

· more rapid technological change,

· the globalisation of trade (resulting from reduced costs of communication and transport, and from the work of the WTO), and,

· deregulation in some important sectors, such as airlines and telecommunications. 

Microeconomic explanations analyse motives for mergers, and the sources of possible gains.  These explanations include the following.

· To realise economies of scale.  These could be in research and development, in production, in sales or in distribution.  Scale economies could arise also in management and administration, and the merged enterprise might be able to raise finance on better terms.  With vertical mergers, transaction costs between the formerly separate enterprises might be reduced. 

· To realise economies of scope, by producing technically complementary goods or services.  As with economies of scale, the savings could be in R&D, production, sales, distribution, management or administration. 

· To achieve strategic motives, such as acquiring capability in a new industry.  A related motive could be to achieve a critical mass early in the product life cycle. 

· To make it possible to apply best practice.  The acquirer might believe it could use the assets of the acquired enterprise more efficiently.

· To gain increased market share, including obtaining access to new markets.

· To achieve diversification.  A motive for conglomerate mergers can be to reduce business risk by diversifying activities.  In recent years there has also been a reverse tendency – to go back to core businesses. 

· To pursue ‘psychological’ motives.  Some chief executives or directors have large egos, leading them to seek to increase the size of their ‘empires’, regardless of whether it makes economic sense to do so.  More generally, some directors or senior managers might have objectives other than profit maximization, and might believe that a growth strategy for the enterprise would benefit them.

· To gain market power.  If the merging enterprises operate in the same market, the aim could be to gain sufficient market power to allow prices and profits to be increased.   A merger will allow the merged company to increase its market share more quickly, and with more certainty, than by competing with other enterprises.  

· To benefit from imperfections in the sharemarket.  It is possible for share market prices to diverge substantially from the fundamental values of the assets of the enterprise. An investor who identifies an enterprise that is undervalued by the share market can acquire it, hold the shares until the market recognizes the under-valuation, and then reap the gain in value.

The expected outcomes of M&A activity can be placed in four groups.  In terms of their likely impact on the economy and society, these expected outcomes could be seen as ‘good’, ‘possibly good’, ‘bad’ or ‘neutral’ respectively. 

1) Those that are unlikely to harm competition, and that are likely to benefit the economy or society.

2) Those that are likely to harm competition, but that are also likely to provide benefits for the economy or society.  

3) Those that are likely to harm competition, with no offsetting benefits.

4) Those that are both unlikely to affect competition or to have any significant positive or negative effect on the economy. 

Companies usually pursue mergers and takeovers because they expect them to be profitable.  While many takeovers are profitable, this is often not the case, as studies in the USA and in the UK have shown.  A surprisingly high percentage of mergers and acquisitions were found to have been unsuccessful when their outcomes were measured by their impact on the subsequent value of the merged enterprise.  That is, the value after the merger was often either lower, or no higher, than that of the two separate businesses before the merger. Some earlier studies showed that as many as two-thirds of M&As were unsuccessful in this sense, although some more recent studies suggest that the percentage of unsuccessful ventures might have been reduced to about half.  

Why are so many M&As unsuccessful?  There are several reasons.

· “the winner’s curse”.   That is, if several enterprises want to acquire a particular business, the winner might end up paying too much for it.

· Mistakes can be made in calculating the likely benefits. Sometimes it will not be possible to achieve the expected cost savings.  The  acquirer might have thought the assets were worth more than they really were, or might have underestimated or overlooked significant liabilities.

· The directors and managers of the merged enterprise might not have devoted sufficient effort to following-up the merger.  This could be through not taking full advantage of the technical avenues for improved productivity that have become available, and also through overlooking what is needed to successfully blend the ‘cultures’ of the two enterprises.  Every enterprise has its own ‘culture’, which includes patterns of responsibility and the way things are done, and the difficulty of integrating the cultures of different enterprises is often greatly underestimated.  

· Business conditions might have changed in unexpected ways that negated the value of the merger.

M&A Provisions of the Competition Law 2004

M&A activity in Vietnam is subject to the economic concentration provisions of the Competition Law, and to the draft Implementation Decree and the Decree on Handling Violations.   

Vietnam has devoted substantial attention to formulating the new Competition Law and to preparing for its implementation.  This is praiseworthy.  However, it should be kept in mind that most new competition authorities find, that within a few years, it is necessary to make some changes in the ways they operate. Some of these changes are of procedures that do not require external approval, but some will require amendments to the law or to supporting decrees.  Any future need for such changes that becomes apparent should be viewed in a positive light, because it could allow the agency’s processes to be improved to more closely reflect national needs.  

Flow Chart

The first flow chart that is included with these notes summarises the steps that the competition-managing agency will need to undertake in dealing with economic concentration applications.

An early step included in the chart is to verify that the transaction is an act of economic concentration.  The relevant categories of economic concentration are listed in Article 16 of the Competition Law, with additional information being contained in Articles 37 to 42 of the Implementation Decree.  In most cases it would be readily apparent if a proposed act constitutes a ‘merger’, a ‘consolidation’, an ‘acquisition’, or a ‘joint venture’ as specified in items 1 to 4 of Article 16. However, under item 5, “Other acts of economic concentration…”, it is possible that there could be complex transactions that would require close study to ascertain if they are subject to the economic concentration provisions.  Such situations are likely to be rare.

Exemptions

The Competition Law and the Implementation Decree contain procedures for the Trade Minister and the Prime Minister to grant exemptions from the prohibition on high economic concentration.   The provisions include the requirement in Article 48 of the Implementation Decree for the competition-managing agency to publicly notify each exemption that has been granted.   

Article 35 of the Implementation Decree provides another form of exemption.  This gives a temporary exemption for insurance companies and credit institutions to obtain control of other enterprises for the purpose of reselling stocks.  Article 35 (2) of the Decree provides that in such situations, the enterprises must notify the competition-managing agency of the case.  

 It is therefore unlikely that the competition-managing agency will receive notification dossiers for exempt proposals, but there are two possible exceptions.

One is where the parties to a proposed merger believed that the resulting market share would be over 30%, whereas it would actually be less than that figure.  They then would not know that they were entitled to an exemption under Article 20 (1) of the Competition Law.   This situation could occur if the parties misunderstood the way that relevant markets are defined, or if they had insufficient information on the turnover of their competitors, and believed the aggregate size of the relevant market was smaller than it really was.  Ascertaining the true market shares might require detailed investigation by the competition-managing authority.   

It is possible, though not likely, that a small or medium enterprise might submit a dossier in error, if it lacked full information on the registered capital or the average number of workers of, for example, the other parties to a proposed joint venture.  

Market Shares

Market shares must be calculated in terms of Article 3 (5) of the Competition Law, subject to the provisions for adjusting for the position of new companies in Articles 40 and 41 of the draft Implementation Decree.

The accurate calculation of market shares is of fundamental importance to the enforcement of the economic concentration provisions of the Competition Law, because of the legal consequences of the 30% and 50% levels specified in Articles 18 and 20.  

In terms of Article 18, it makes a great deal of difference whether the combined market share would be, say, 48%, as opposed to, say, 52%.  In the latter case (unless exempted) the merger would be deemed to be prohibited.  If it went ahead, it would be subject to the penalties provided in Article 26 of the draft Decree on Handling Violations.  In the ‘48%’ case the merger would not be prohibited. 

Similarly, in terms of Article 20, it is important to know if a combined market share would be above or below 30%.  Shares below 30% do not require notification, but, if a share exceeds 30% and the transaction is not notified, the fines provided in Article 30 of the draft Decree on Handling Violations may be imposed.  This could suggest that, where enterprises believe their combined market share would be only a little below 30%, they should conduct a careful analysis of the market.  (Would there be any scope in such cases for informal discussions with the competition-managing agency?)

The Competition Law requires that proposals involving a market share of 30% or more must be notified, but only prohibits proposals that would result in market shares of over 50%.  This margin of 20 percentage points presumably recognises that the calculation of market shares is sometimes complex and that the parties might believe their market share would be somewhat different from what the agency might conclude.                      

The first step in assessing market share is to decide what it is that is being measured, that is, to define the relevant market.  The second step is to obtain the turnover figures of the enterprises concerned, and to ascertain the total turnover in that market, to allow the market share of the parties to the proposal to be calculated. 

Market Definition

Article 3 (1) of the Competition Law defines product markets, while Article 3 (2) defines product markets in sub-Article (i) and geographical markets in sub-Article (ii).  The product market definition requires that products be interchangeable “in terms of characteristics, use, purposes and prices”. 

The methodology for defining product and geographic markets is contained in Articles 9 to 17 of the Draft Implementation Decree. These Articles include procedures for assessing demand-side and supply-side substitutability, and for defining the characteristics, price and uses of a product.  

While market definition will often be straightforward, and at times might appear self-evident, the methodology in the Draft Implementation Decree needs to be followed with care.

The boundaries of a product market are not always obvious, and there can be differences of opinion on where they should be drawn.  It is not unusual for there to be strong disagreement between competition authorities and the enterprises that are planning to merge.  Often, the disagreement involves the enterprise arguing that the relevant market should be defined more broadly than the a competition agency would consider justified, as a wider definition would reduce the parties’ market share. 

An example of this is provided by a well-known acquisition that occurred a few years ago. When the Coca Cola Company put forward its proposal to acquire a competitor, Schweppes, Coca Cola argued that the relevant market was virtually anything that people could drink.  This wide definition did not find favour with competition authorities, which generally concluded that the relevant market is much narrower, such as ‘carbonated beverages’. 

Markets can evolve over time.  New goods or services might displace existing products, or might extend the range of available substitutes. Improvements in technology that reduce production costs can extend the range of substitute products that need to be considered.  Improved and cheaper transport can enlarge geographical market boundaries.    

When investigating market definition, the investigator should try to acquire a good understanding of the product by drawing on information from a variety of sources.  Possible sources of information include trade or professional associations, and other suppliers of the same or similar products.   At times, market definitions that have been used in decisions by competition authorities in other countries could be of assistance.  If available, internal company marketing plans and strategy papers of the parties to the merger or acquisition could be particularly helpful, because they might reveal which products the parties see as their real competitors.

 In considering demand-side substitution, the investigator should examine any information available on how purchasers make decisions about substitutes.  If switching costs are high relative to the value of the product, substitution is less likely.  

Defining geographical markets involves deciding the physical boundaries of the region within which transactions are realistically possible.  These boundaries take account of the relative importance of transport costs and of any physical or other barriers that limit the distances over which buyers and sellers of the defined product will interact.  For example, for some foodstuffs, perishability could be a factor.

A geographic market could be the whole of the country, a district, a city or town, or even just a part of a city.  At the other extreme, a market could be a region of several countries, or even the whole world. 

Evidence of the geographical boundaries of a relevant market might be found in the past and expected future buyer behaviour.  Generally, the higher the value of the product, the more likely buyers are to be to travel a greater distance to make purchases.  

Market Shares 

Article 3 (5) of the Competition Law defines the market share of an enterprise for a good or service as the percentage that its turnover for that product (sales or purchase) forms of the aggregate turnover of all enterprises dealing in that good.  The percentages may be monthly, quarterly or yearly figures.   

For some markets detailed statistics might be readily available.  However, investigators should not overlook that what is needed are figures relating to the relevant market, not necessarily to an industry.  As production statistics are often prepared on the basis of industries, it would be easy to assume than the industry concerned is equivalent to the relevant market.  In some cases this could be true, but in many cases it would not be.  An industry might produce a number of products that fall into several separate markets.  

If there are no publicly available statistics on the size of the market it will be necessary for the investigator to consult widely to allow a reliable estimate to be calculated.  While the enterprises that wish to merge should have accurate figures of their own turnover, their opinions on the size of the total market are not necessarily accurate.  In my own experience, while many enterprises have a fairly accurate understanding of the total size of the market in which they operate, this is not always the case, and some enterprises believe the market size to be substantially smaller or greater than in really is.   

Exemptions from Economic Concentration Provisions

The competition-managing agency has been given the important responsibility of reporting on applications for exemption from the economic concentration provisions of the Competition Law.  The main steps are outlined in the attached flow chart.

In the case of applications for exemption under Article 19 (1) of the Competition Law, where one or more of the participants is or are in danger of dissolution or bankruptcy, the investigation required should be relatively straightforward.

However, applications under Article 19 (2) of the Competition Law, (where the applicants claim that their proposal “has an effect of expanding export or contributing to socio-economic development, technical and technological advance”), raise much more complex issues. The competition-managing agency is required to consult widely to obtain the information and opinions needed to form a view on this.

The Draft Implementation Decree does not refer to any requirement to balance the types of benefit listed in Article 19 (2) against the harm the proposal might cause for competition.  However, this is an important issue on which a policy will need to be developed.  For example, what view would the agency reach if a proposed merger did offer the prospect of increased exports, but only of a very small increase, whereas the harm to, say, consumers in Vietnam as a result of the lessening of competition was likely to be very large?

Processes for investigating applications

In undertaking their tasks, investigators and other staff members of the competition-managing agency must be careful to follow all the relevant provisions of the Competition Law and relevant decrees.  Several procedures have time limits that must be followed for the particular process to be properly carried out.

Presumably, the competition-managing agency will monitor mergers and acquisitions that take place to identity any for which appear to have resulted in economic concentration of above, for which economic concentration application was made. While complaints about such transactions might be received from other sources also, agency monitoring would be useful way of checking on compliance with the Law’s requirements for economic concentration. 

The following pages contain two flow charts, one for handling economic concentration notifications and the other for investigating exemption applications. 
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Procedures for Application for Exemption from Economic Concentration Provisions of Competition Law




































Receive Economic Concentration Dossier





No





Is Dossier complete?





Within 7 working days, inform parties in writing what further information is required.





Yes





When complete Dossier received





Within 7 working days, notify parties in writing that notification requirements are met.





Does the notified arrangement constitute “economic concentration” in terms of Articles 16 and 17 of the competition law, and of Articles 37-42 of the Implementation Decree?





No





Yes





Yes





Within 45 days (unless extensions approved in complex cases) inform parties that no further action will be taken.





Are the parties small or medium enterprises that  notified in error?





Define the relevant markets using Article 3(1) of The Competition Law and Articles 9-17 of the Implementation Regulation.





Calculate the market share in accordance with Article 3(5) of the Competition Law





Analyse Dossier and additional information obtained.





Is the combined market share above 50% (Article 18 prohibition).





Yes





No





Within 45 days (unless extensions approved in complex cases) inform parties that the proposal is prohibited.





Within 45 days (unless extensions approved in complex cases) inform parties no further action will be taken.





Receive Application for Exemption





Is Application complete?


From a party to the proposed concentration or a properly appointed representative.


Contains information required by Article 29 of Competition Law


Accompanied by prescribed fee.





Resubmit





No to any





Yes to all





Within 7 working days, inform applicant in writing that application is complete.





Within 7 working days, inform applicant in writing what else is needed.





If necessary, request supplementary information from applicant, giving a time limit.





Is a decision needed by the Prime Minister, under Article 19(2) of the Competition Law?





No





Yes





Undertake timely consultations with ministries and agencies specified in Article 46(2) of the Draft Implementation Decree.





Investigate application and prepare report on Article 19(1) issue.





Submit report to Trade Minister containing information specified in Article 47 of the Draft Implementation Decree.





Prepare report on application containing information specified in Article 47 of the Draft Implementation Decree.





Submit report including topics listed in Article 47 of the Draft Implementation Regulation to the Trade Minister in timely fashion.





Trade Minister to make decision within 60 days of receipt of complete application, except where extensions approved.





Trade Minister to submit report to Prime Minister.





Prime Minister to make decision, within 90 days of receipt of complete application except for complicated cases where the limit is 180 days if extended.





Was application granted?





Was application granted?





No





No





Inform applicant





Yes





Yes





Inform applicant





Issue decision, including details required by Article 35(1) of the Competition Law.





Competition Managing Agency to publicise grant of exemption in manner specified in Article 48 of the Draft Implementation Decree.
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