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Foreword

T

he India Competition and Regulation Report (ICRR) series is a flagship
biennial publication of CUTS and CIRC, presenting a compendium of
policy-relevant research on the status of competition and regulation in India
spanning across the sector and cross-cutting contemporary issues. This
report is the eighth in a series that began in 2007. Like the previous edition
of 2019, the 2021 edition focuses on competition and regulatory matters in
the digital space.
In recent years, digital markets have been the major focus area of competition
authorities across the world. On the one hand, digital markets are bringing
innovation, but on the other, they are giving rise to various competition
concerns. There has been a steady rise in cases reviewed by the Competition
Commission of India (CCI) emanating from new-age markets across verticals,
such as search engines, online marketplace platforms, app stores, payment
gateways, and online travel, food aggregators, cab aggregators and social
networking. Such cases are about issues, such as search bias, predatory
pricing, deep discounting, self-preferencing and leveraging, and have a direct
interface with the competition law regime. The focus has been to act swiftly
and craft remedies suitably to address challenges arising out of new forms
of business models
In its interventions in digital markets, the regulator needs to strike a
delicate balance in addressing market distortions without stunting efficiency
and innovations. This demands continuous upskilling and a thorough
understanding of the market structure and dynamics. To this end, CCI
regularly engages with domain experts besides commissioning market studies.
For instance, the market study of e-commerce, which was concluded last
year, has provided beneficial insights. Another ongoing market study in the
digital space focuses on surge pricing by cab aggregators. CCI has also
initiated an issue-based survey of common ownership.
Similarly, another recently concluded market study on the telecom sector in
India has helped gather useful insights on digital markets apart from key
features on the sector and issues that may have a bearing on the competition.
The study findings indicate that the new business models in the telecom
industry based on vertical convergence will necessitate the application of
competition tools developed for multi-sided markets. The study also highlights
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the aspect of data in the context of competition in the digital communications
market. Access to data with a few market entities has the potential to
become a significant entry barrier. It has also emerged from the study that
privacy can be a parameter of non-price competition. Low privacy standards
may imply a reduction in consumer welfare. Lower data protection can also
lead to exclusionary behaviour, which undermines the competitive process.
In digital markets, therefore, regulation-competition interplay would be on
the rise. This would require better cooperation between regulators and
competition authority and ensuring that government policies and legislations
are pro-competition. Ex-ante competition assessment of draft legislation and
policies for identifying competition issues and recommending pro-competitive
measures is another key area of engagement with the government that is
part of the advocacy mandate of CCI.
The objective is to identify unnecessary restrictions and suggest pro-competitive
reforms that would contribute to the nation’s larger agenda of improving
ease of doing business and propelling economic growth. We are building
capacity within CCI for competition assessment and involving institutes of
higher learning as partners in this process. CUTS International is an active
partner in this.
Publications like the ICRR series assume great importance because they
look at regulation and competition holistically. I am glad to note that ICRR
2021 presents valuable insights on some topical issues, which include:
Contours of Competition Policy in the Digital Economy; Artificial Intelligence
and Tacit Algorithmic Collusions; Regulatory Challenges for Developing
Countries in Digital Space; Emerging Concerns about the E-Commerce
Ecosystem in India in the Evolving Digital Economy; Enabling Universal
Access to Health and Education using Digital Means in post-COVID India;
and Evolution of Privacy Regime in India.
I hope this volume, like earlier ones, will enrich the ongoing debate on
various contemporary regulatory and competition issues.
New Delhi
December 2021
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Ashok Kumar Gupta
Chairperson, Competition Commission of India
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Preface

T

he unprecedented spread of the COVID-19 pandemic has placed
extraordinary challenges to not only public health but also to the
economies. Industries and firms had to respond with significant adjustments
in the face of broken supply chains and decreasing demands. India was also
not an exception. The Indian economy shrank by 7.3 percent in 2020-21.
However, there are clear signs of recovery and soon, the Indian economy will
be back to normal. It is estimated that in 2021-22 the Indian economy will
grow by about 10 percent.
But inequality and unemployment remain significant challenges. The polity
will have to steer the economy so that it becomes more inclusive, sustainable
and resilient. The pandemic has offered us an opportunity for this course
correction. Economic policy must go beyond populism.
Pandemic has changed the way business runs and also how consumers
behave. Digitalisation is no more a luxury but a necessity. Though a
digitalising economy enhances ease of living to citizens, it can also increase
market concentration, which can further widen economic inequality.
Policymakers would have to be cognisant about this and need to intervene
in such a manner to maximise the benefits of the digital economy while
minimising its risks.
CUTS and CIRC have been publishing India Competition and Regulation
Reports (ICRRs) every second year since 2007 and I have been closely involved
in the process of their preparation. These reports have been raising major
issues concerned with competition and the regulatory environment in India.
The ICRR 2021 is dedicated to the digital economy. It provides some valuable
regulatory insights to make the digital economy more inclusive.
The ICRR 2021, which is eighth in the series, has continued this trend. The
series contains eight chapters, including two standard chapters since the
series began – ‘an overview’ in its first chapter, and ‘perception survey
about regulation and competitive scenario in the country’ in the second
chapter. The rest six chapters (three to eight) are substantive chapters
contributed by domain experts.
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The report contains the chapters on the Contours of Competition Policy in
the Digital Economy; Artificial Intelligence and Tacit Algorithmic Collusions;
Emerging Concerns about the E-Commerce Ecosystem in India in the Evolving
Digital Economy; Enabling Universal Access to Health and Education using
Digital Means in post-COVID India; Regulatory Challenges for Developing
Countries in the Digital Space; and Evolution of the Privacy Regime in
India.
ICRRs have been raising contemporary regulatory and competition issues in
India. Like earlier volumes, I hope that ICRR 2021 will enrich policy inputs
towards a sustainable and resilient Indian economy.
New Delhi
December 2021
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Nitin Desai
Former Under Secretary,
United Nations (UN) &
President, Governing Council
CUTS Institute for Regulation & Competition
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Editor’s Note
Towards an Inclusive Digital Economy
The resolve for ‘minimum government, maximum governance’ of the
Government of India is aimed to achieve via the mega privatisation drive
announced in the Union Budget for 2021-22 by the Finance Minister. It
intends to privatise all non-strategic public sector units (PSUs), or otherwise
shut them entirely. This also involves establishing a fair, competitive market
within the economy, including enhancing market competition by lowering
entry barriers for the private sector players.
The promotion of a fair and competitive market in the burgeoning digital
economy is also necessary. In this regard, there has been a rise in global
efforts to craft the right regulations for the digital economy, which got
accelerated due to the COVID-19 pandemic that necessitated more dependence
on online transactions. India is also witnessing several regulatory and policy
developments in the digital space, which are yet to take a final shape.
Consequently, debates and discussions with respect to emerging policies and
regulations are happening in abundance, often contentious.
The prime idea behind such debates and discussions is to promote competition
in the digital economy space and make it more inclusive. India replaced its
1986 law with a new Consumer Protection Act, 2019, which has dedicated
rules on e-commerce, viz. Consumer Protection (E-Commerce) Rules, 2020.
Within a year, the government had proposed certain amendments to these
E-Commerce Rules, which seemed to raise the cost of compliance for platforms
and online businesses, which could act as entry barriers for small players.
It also contributes to ensuing regulatory uncertainty in the digital space,
which can be repellent to prospective investors. Even though it is universally
accepted now that ‘data’ is central to a firm’s competitiveness in the digital
economy and that market share is centred around this, India is yet to enact
a comprehensive law for data protection.
The Joint Parliamentary Committee’s report on the Personal Data Protection
Bill, 2019 (PDP Bill), has been introduced in the Parliament. The PDP Bill
has paved a pathway for a comprehensive Data Protection Bill, combining
governance for both – Personal and Non-Personal data.
Further on the competition aspect, there has been a significant rise in cases
reviewed by the CCI emanating from the new-age markets, including search
engines, e-commerce, app stores, payment gateways, online travel, food
aggregators, cab aggregators and social networking. Digital competition
Editor’s Note
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jurisprudence is taking shape. Recently, the Competition Act, 2002 was
reviewed by a Committee, which found the present law to be broad enough to
deal with the competition problems of the digital era. The Committee, however,
recommended certain interpretative changes that CCI can adhere to.
From the global experiences, it can be said that merely relying on competition
enforcement on a case-to-case basis may not be enough to mitigate competition
concerns in the digital space. It would require a whole-of-government approach
to make the digital economy fair, competitive and inclusive. Therefore, policies
and regulations, particularly the data regulation and platform-to-business
regulation, would need to promote competition as one of the key objectives.
Simultaneously, these regulations require cooperation with the competition
regime avoid regulatory turf wars.
In light of the aforesaid, we present the eighth edition of the ‘India Competition
and Regulation Report, 2021’ (ICRR 2021) with some valuable insights. In
this volume, some domain experts, with assistance from internal researchers,
have contributed chapters containing their views on various regulatory and
competition issues of the emerging digital economy in India. As editors of
this volume, we owe credit to authors, namely, Shubhangi Heda, Amber
Sinha, Rajshree Agarwal, Prince Gupta, V Sridhar, Setu Bandh Upadhayay,
Arvind Mayaram, Bhaavi Agrawal, Didar Singh, Vidushi Sinha and Jainisha
Bhanawat.
We are also grateful to the experts who reviewed ICRR’21 chapters and
helped us further fine-tune them. Such reviewers included: Vikas Kathuria,
Cornelius Dube, Nitya Nanda, Saket Sharma, Setu Bandh Upadhayay,
Sidharth Narayan, Shubhangi Heda and Neelanjana Sharma.
Akshay Sharma provided some process-related assistance. Madhuri Vasnani
provided the editorial assistance and the layout was done by Mukesh Tyagi.
We are sincerely grateful for their efforts.
Further, we are highly obliged by and grateful to Ashok Kumar Gupta,
Chairperson, CCI, and Nitin Desai, Former Under Secretary, United Nations,
for agreeing to write the Foreword and the Preface, respectively.
With this, we present to you the ICRR 2021, dedicated to the theme ‘Towards
an Inclusive Digital Economy in a post-COVID era’. We hope you will find
this volume as interesting as the earlier editions (available at: https://cutsccier.org/icrr-2019/). We would appreciate receiving your comments at:
ccier@cuts.org, gms@circ.in, ujk@cuts.org
Jaipur/Delhi
December 2021
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Pradeep S Mehta, Garima Sodhi and Ujjwal Kumar
CUTS International/CIRC
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CHAPTER 1

An Overview
India’s Present Macroeconomic Status
This year, India completed 30 years of the 1991-reforms that changed the
very architecture of the economy from ‘controlled’ to a ‘liberalised’ one. This
enhanced competition in the market, including due to entry of foreign firms
and encourage entrepreneurship, leading to better growth and more choices
for Indian consumers. The new vibrancy in the marketplace also got reflected
in the increase in the Gross Domestic Product (GDP), maintaining a healthy
7+ percent of annual growth rate during the 2000s. This, in turn, resulted
in a significant poverty reduction and created new jobs and opportunities.
It may be recalled that both the left and right wing political interests had
opposed the reforms.1
Lessons from the 1991-reforms can be handy in dealing with the present-day
Indian economy, which like other economies, has also been badly hit by the
COVID-19 pandemic. The GDP, which had been on a downfall since
demonetisation in 2016, shrank by 7.3 percent in 2020-21 due to pandemic
lockdowns. There are, however, clear signs that the economy is bouncing
back and will soon return to normal. This recovery is partly attributed to
the recent wave of government reforms introduced and mass vaccinations.
Figure 1.1: GDP Growth Rate in India (% per year)

Source: Asian Development Bank. Asian Development Outlook Update (ADOU) September 2021
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According to the National Council for Applied Economic Research (NCAER),
most sectors are on their way to reaching pre-pandemic levels and surpassing
them. With increased vaccination and a decline in COVID infections, the
economic activity has continued to normalise. While the agriculture sector
that remained unaffected by the pandemic has continued to grow at its longterm average, the manufacturing sector seems to be on target to recoup the
suffered losses. The largest contributor to our GDP, the services sector
being the most contact-intensive, was hardest hit by the pandemic and is
understandably the slowest to recover.2
Figure 1.2: Distribution of GDP across economic sectors
in India from 2010 to 2020

Source: World Bank, World Economic Indicators3

Government revenues have also picked steam and is on the increasing
trend. The gross tax revenues in the preceding quarter are up 28.7 percent
over April-September 2019. This is because of the increasing formalisation
of the economy due to demonetisation, Goods and Services Tax (GST) and
the lockdown, where the organised sector gained market share from the
informal sector.4 Simultaneously, many of the informal sector enterprises
moved in the formal sector. Overall, the economy is expected to grow at
around 10 percent in the current fiscal as per various forecasts and estimates.
However, the external environment is likely to lose its momentum shortly,
adversely affecting exports, financial markets and imported inflation.5
While a rise in fiscal deficit and inflation may not be of a significant concern
in the given situation, rising inequality and unemployment remain the two
interrelated big challenges that the polity would have to factor in. The
recently released All India Debt and Investment Survey (2018-19), conducted
2  Competition and Regulation in India, 2021

by the National Sample Survey Organisation (NSSO), shows that India’s top
10 percent of households own 56 percent of the wealth in urban areas and
51 percent of the wealth in rural India. In contrast, the bottom 50 percent
of the households own less than 10 percent of the wealth.6 The pandemic
seems to have worsened the situation. Therefore, the polity’s focus should
not be a mere economic recovery but a sustainable and resilient economy.
The government is crafting a national employment policy to lay down a
roadmap to increase employment opportunities to address the grim
unemployment situation, which peaked during the pandemic lockdowns. A
committee has been proposed to draft guidelines for the employment policy.7

Recent Reforms in a Nutshell
The following paragraphs highlight some of the key reforms undertaken by
the Government of India in the recent past.
Mega Privatisation Drive
Keeping in mind the government’s resolve for ‘minimum government,
maximum governance,’ the Union Budget for 2021-22 had promised an
aggressive privatisation policy of public sector units (PSUs). As per the new
PSUs policy, the government aims to privatise all non-strategic public sector
companies or otherwise close them. Even in strategic sectors, like atomic
energy, space, power, defence, telecoms, transport, oil, insurance, banking,
coal and minerals, the government intends to have a bare minimum of
PSUs, getting rid of the rest. In sum, the government promises to privatise
around 300 PSUs, which could yield up to half a trillion dollars in public
coffers.
It is apprehended that even though government has a roadmap, it would
still be politically difficult to execute this mega privatisation plan. A clear
and consistent articulation of the benefits that citizens can expect from the
privatisation programme may be necessary to create a broader consensus.
Privatisation alone is insufficient to democratise its benefits. We need a
healthy dose of competition in our privatisation process which do not to
distort the principles of competition. To this end, the Competition Commission
of India must also ensure that privatisation should not unfairly result in
granting big firms the kind of market dominance that could be abused.
Entry barriers, eligibility criteria and threshold limits, all of which may
unnecessarily restrict the number of bidders, should be reviewed.
Success can be ensured only when the pitfalls in the current privatisation
plan are addressed to the maximum. For instance, the retrenched workers
must be provided skills training and put into new jobs to not increase the
burden of unemployment.
An Overview

3

Privatisation of Air India
After more than two decades and a few attempts, the government finally sold
Air India, its flagship national airline. Déjà vu for Maharaja, indeed, as it
returned home to the Tata group, its founding father. On the one hand,
privatisation would allow the company to change the model of its existing
operations, which can make it a profitable venture from a loss-making one.
On the other hand, privatisation will allow the government to reduce its
debt burden while reviving confidence in its reforms agenda.
This move is also likely to channel more investments into the country.
Further, this will result in more competition, which would induce the airlines
to offer better service and lower prices.
National Monetisation Pipeline
As per the mandate for ‘Asset Monetisation’ under the Union Budget 202122, the government launched the National Monetisation Pipeline (NMP) of
Central ministries and public sector entities. NMP estimates aggregate
monetisation potential of Rs 6.0 lakh crores (US$81.22bn) through core
assets of the Central Government, over four years, from 2022 to 2025.
To foster universal access to high-quality and affordable infrastructure to
common citizen of India, asset monetisation is aimed at tapping private
sector investment for new infrastructure creation. This is necessary for
creating employment opportunities, enabling high economic growth and
seamlessly integrating the rural and semi-urban areas for overall public
welfare. This is aimed at achieving the broader and longer-term vision of
‘inclusiveness and empowerment of common citizens through best in class
infrastructure’.
NMP is envisaged to serve as a medium-term roadmap for identifying potential
monetisation-ready projects, across various infrastructure sectors. As part of
a multi-layer institutional mechanism for overall implementation and
monitoring of the Asset Monetization programme, an empowered Core Group
of Secretaries on Asset Monetization (CGAM) under the chairmanship of
Cabinet Secretary has been constituted.8
Relief for Telecom Sector
Viewing the financially stressed telecom sector, the government introduced
some reforms in September 2021 to relieve telecom players. The government
allowed a moratorium of up to four years to pay adjusted gross revenue
(AGR) and spectrum dues. However, they would have to pay the interest
during the moratorium. This would release additional cash of about Rs.45,000
crore (US$6bn) every year for the telecom companies.
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The government also modified the definition of AGR, which now excludes
non-telecom revenues. In addition, spectrum usage charges were removed,
interest rates on delayed payments rationalised and 100 percent foreign
direct investment in the telecom sector allowed under automatic route. The
government also announced that spectrum auction would be held in the last
quarter of 2021-22 and eased many licensing procedures by relying more on
self-declaration.
EODB in Mineral Sector
To improve the ease of doing business in the mineral sector, the government
recently amended the Minerals Concession Rules, 2016. Now, 50 percent of
total production by captive mine owners can be sold by the lessee in a
financial year, but not less than 50 percent of the produce must be ensured
to meet the requirement of the end-use plant linked with the mine. However,
the lessee will have to pay an additional amount to the state government as
royalty, which will vary for different minerals. This move will ensure better
availability of the mineral in the open market and will take away a lot of
pressure on production and pricing. Since all major minerals are part of this
amendment and, hence, iron ore, bauxite, limestone, zinc and manganese,
among others, will benefit.
Thanks to the amendments, the lessee will be able to surrender even a part
of the allotted mine. Earlier miners were allowed to surrender entirely and
part surrender was not at an option. Transfer of mines can now
happen without any charges. Furthermore, the penalty on late payment of
royalty has also been reduced to 12 percent (of the royalty) from 24 percent
earlier.9
Agri-Market Reforms
The three Central Farm Acts – The Farmers Produce Trade and Commerce
(Promotion & Facilitation) Act, 2020 (the FPTC Act), The Farmers
(Empowerment & Protection) Assurance and Farm Service Act, 2020 (the
Contract Farming Act), and The Essential Commodities (Amendment) Act,
2020 (the EC Amendment Act) – were passed by the Parliament and got
notified in the Gazette on September 24, 2020. However, the effective date
of coming into force was retrospectively put as June 05, 2020, the date of
promulgation of three Ordinances to the same effect. These new Central
Farm Acts brought in important and far-reaching changes in India’s market
regulations of agricultural produce.10
The objectives of the FPTC Act were: (1) to provide for the creation of an
ecosystem where farmers and traders enjoy the freedom of choice relating to
the sale and purchase of farmers’ produce, which facilitates remunerative prices
through competitive alternative trading channels; (2) to promote efficient,
transparent, and barrier-free inter-State and intra-State trade and commerce
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of farmers’ produce outside the physical premises of the State APMC markets;
and (3) to provide a facilitative framework for electronic trading.
Accordingly, the Act provided that any farmer or trader or electronic trading
and transaction platform will have the freedom to do inter-State or intraState trade and commerce. Any trader having a Permanent Account Number
(PAN) Card could engage in such trade. Similarly, only the PAN Card was
required for establishing and operating an electronic platform for trade and
transactions. Moreover, Farmer Producer Organisations (FPOs) or agriculture
cooperative societies would not even need PAN cards to enter into trade and/
or establish/operate any electronic platform. The Act explicitly exempts traders
from any market fee, levy, or cess under the State APMC laws.
The Central Government was also empowered under the FPTC Act to develop
a Price Information and Market Intelligence System for farmers’ produce
and a framework for disseminating information. Any dispute between traders
and farmers could be mutually solved using a conciliation process. The Act
barred the jurisdiction of any court in the covered matters and cases of any
inconsistency with the State APMC Act or any other law, the provisions of
the FPTC Act would have prevail.
The objective of the Contract Farming Act was to provide a national framework
on farming agreements. It protected and empowered farmers to engage with
agri-business firms, processors, wholesalers, exporters, or large retailers for
farm services and sale of future farming produce at a mutually agreed
remunerative price framework fairly and transparently. The Central
Government could also issue necessary guidelines and model farming
agreements to facilitate farmers for written agreements. The agreement needs
to mention the price to be paid to the farmer for the purchase. If such price was
subject to variation, the agreement would have explicitly provided a guaranteed
price and reference any additional amount over and above the guaranteed
price. No agreement could be entered into for any transfer, sale, lease, or
mortgage of a farmer’s land or raising any permanent structure on such land.
The amendment to the ECA had diluted the regulation over the supply of
such foodstuffs, including cereals, pulses, potatoes, onions, edible oilseeds,
and oils, as the Central Government may notify from time to time. Such
items would be regulated only under extraordinary circumstances like war,
famine, extraordinary price rise and natural calamity of grave nature.
Besides, the amendment has curbed any action for the imposition of stock
limits.
However, these reforms have faced huge opposition by certain farmers groups,
particularly from the region where the government procurement system
works well and farmers can obtain minimum support price (MSP) for certain
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agricultural produce. Their main demand is to legally make MSP mandatory,
whether procured by the government or by any private player. They also
fear that the state mandi system would wither away, viewing the freedoms
enjoyed by traders. Several rounds of talks between agitating farmers and
the government have failed. The Supreme Court of India had stopped the
implementation of the said three Central Laws till further orders.
Faced with strong opposition, the government has repealed the three laws
and established a committee to review the demand for mandatory MSP and
other aspects of agriculture. It is also speculated that this has been done
considering that elections in the state of Uttar Pradesh (UP) and Punjab
will happen soon. The agitating farmers are from Punjab, Haryana and
western UP. In our opinion, legalising MSP will not benefit our agriculture
besides violating our obligations under the WTO agreement of agriculture.
Labour Law Reforms
In 2020, the Parliament passed three Labour Codes: the Industrial Relations
Code; the Occupational Safety, Health and Working Conditions Code; and
the Social Security Code. The fourth one – the Code on Wages – was already
enacted in 2019. With this, consolidating multiple (29 in total) labour laws
in the country was completed. These enacted Codes aim to allow industries
flexibility in doing and running a business, hiring and firing employees and
regulating industrial strikes. Simultaneously, these Codes aim to promote
fixed-term employment and expand the social security net for informal sector
workers and gig workers.11
The objective of the Industrial Relations Code, 2020, is to consolidate and
amend the laws governing the employee-employer relationship. The specific
aspects governed by this Code relates to trade unions, conditions of
employment in industrial establishment or undertaking, and investigation
and settlement of industrial disputes and related matters. The Code, among
its important provisions, makes it easier for companies to hire and fire
workers. It requires that workers in factories give notice at least 14 days in
advance to employers if they want to go on strike. Every industrial
establishment employing 20 or more workers will have one or more Grievance
Redressal Committees to resolve disputes arising out of employees’ grievances.
The Code also demands the setting up of a reskilling fund to help skill
retrenched workers.
The objectives of the Code on Social Security 2020 is providing different
social security benefits to employees, with the aims to achieve the following
goals: simplify the governance of social security benefits like pension, gratuity,
and insurance, amongst others; and extend the benefits to all employees and
workers in both the organised and unorganised sectors as well as workers
of the emerging nature of work like gig economy.
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The Code on Occupational Safety, Health and Working Conditions, 2020
regulates occupational safety, health and working conditions of the persons
employed in an establishment. It spells out employers and employees’ duties
and stipulates safety standards for different sectors, focusing on workers’
health and working conditions, hours of work, leaves, etc. The Code also
recognises the rights of contractual workers. The Code provides employers
the flexibility to employ workers on a fixed-term basis, based on requirement
and without restriction in any sector. More importantly, it provides statutory
benefits like social security and wages to fixed-term employees at par with
their permanent counterparts. It also mandates that no worker will be
allowed to work in any establishment for more than 8 hours a day or 6 days
a week. The Code also brings in gender equality and empowers the women
workforce and recognises the rights of transgenders.12
Reduction of Corporate Tax Rate
At 30 percent, India had corporate tax among the highest in the world. In
September 2019, corporate tax rate was reduced to effectively around 25
percent for domestic companies. This was done mainly to boost spending and
shore up investment in India. As per the Prime Minister, this reduction of
corporate tax would give a great stimulus to the Make in India initiative,
attract private investment from across the globe, improve the competitiveness
of our private sector and create more jobs.13
This reform was brought in at a time when the Indian economy was not in
good shape. The GDP for that quarter (July-September 2019) had slipped to
4.5 percent, the lowest since 2013. Demand and investment were at a sixyear low, manufacturing at a 15-month low, exports were decelerating,
banks were saddled with non-performing assets, and core sector companies
with untenable debt. The worsening macroeconomic situation made the foreign
portfolio investors flee the Indian capital markets.14
However, this tax rate cut does not seem to have yielded the desired results,
particularly considering the decreasing investment trend in manufacturing
where more jobs lie. Investments may have slowed down because of a lack
of demand and not the high corporate tax rates. Instead, the government
could have invested the revenue forgone to the tune of Rs 1.45 lakh crore
to create a new infrastructure. It could have created many jobs, enhanced
household earnings, enhanced demand in the economy, and increased
productivity and upgraded country’s infrastructure.15
Major Port Authorities Bill, 2020 Passed
The Major Port Authorities Bill, 2020, was passed by the Parliament and
given assent by the President to become law – Major Port Authorities Act
2021 – whereby repealing the Major Port Trusts Act, 1963. The new law’s
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objective is to promote the expansion of port infrastructure and facilitate
trade and commerce.
The new Act aims at decentralising decision-making and infusing
professionalism in governance of major ports. It will impart faster and
transparent decision making benefiting the stakeholders and better project
execution capability. This will also help bring transparency in operations of
Major Ports and empower the Major Ports to perform with greater efficiency
on account of full autonomy in decision making and by modernising the
institutional framework of Major Ports.16
Other Reforms
Apart from those mentioned above, the following reforms were recently
undertaken by the Indian government, which deserve mention.
N
The Insurance (Amendment) Act, 2021 was notified, allowing up to 74
percent foreign investment into the insurance sector under the
automatic route.
N
The Department for Promotion of Industry and Internal Trade’s Press
Note 4 (2020 series) allows FDI up to 74 percent under the automatic
route in the defence sector.
N
In the power sector, discoms have been enabled to exit from long-term
power purchasing agreements (PPAs) after the contract period and
allow flexibility to generate power viably. A reform-based and resultlinked scheme called “Revamped Distribution Sector Scheme” has also
been floated.
N
A Unified Health Interface is being developed under the National
Digital Health Mission, which will help accelerate the adoption of
digital health services in India.
N
The Inland Vessels Bill, 2021, which replaces the Inland Vessels Act,
1917, has been passed by the Parliament. The Act introduces a uniform
regulatory framework for inland vessel navigation across the country.
N
The new Drone Rules, 2021, have been notified under the Aircraft
Act, 1934. The Rules seek to reduce the approvals and restrictions
involved in operating drones.

Reports on Competition and Regulation in India
Reports on the status of Competition and Regulation in India, popularly
called ICRRs, is the flagship biennial publication of CUTS International and
CUTS Institute for Regulation & Competition (CIRC). The reports are designed
to undertake reviews of the level of competition and regulation to assess the
functioning of markets in the country. This is desirable given the existence
of distortions in the country’s economic management that impede realisation
of competitive outcomes. The objective is to improve the quality of regulation
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and enhance competition in the economy through research, network and
advocacy based on research findings.
Seven reports (2007, 2009, 2011, 2013, 2015, 2017 and 2019) have been
published to date.17 A systematic approach has been adopted to identify the
areas and sectors which the reports cover, while also adapting to the changes
in competition and regulatory environment in the country and taking into
account findings of the previous reports. Many of the recommendations in
these reports have informed policy making positively.
While the 2007 report dealt with competition issues in general, the 2009
report made a transition to deal with regulatory issues and assess the
interplay between regulation and competition in select sectors. In determining
what impedes efficient economic regulation, the 2011 report dealt with the
constraints in efficient regulatory policy delivery and distortionary competition
policies, and made relevant suggestions to improve the policy delivery process.
The 2013 report dealt with how faulty regulatory design impedes efficient
economic regulation, deals with the interplay between competition and
regulatory design, and makes suggestions to achieve better economic
regulation. The 2015 report was devoted to physical, social, financial and
technological infrastructure and included some cross-cutting competition
and regulatory issues.
The 2017 report focussed on optimal regulation, including the interface
between intellectual property rights and competition law and flagging how
competition policy can promote sustainable development goals. The 2019
report was based on the theme “Digital Economy – Hitting the reset button
on competition and regulatory governance”. The report threw light on some
important facets of regulation and competition in the emerging digital economy.
An Overview of the 2021 Report
This 2021 report, like the last edition, is devoted on the digital economy with
the theme “Towards Inclusive Digital Economy in a post-COVID era”
containing chapters devoted to regulatory and/or competition issues for
different facets of the digital economy. The ICRR 2021 brings some good
insights for the polity to craft better policies and regulations in the digital
space.
While the following chapter (i.e. Chapter 2) is a regular feature depicting
survey-based perception and awareness about competition and regulation
among consumers and small businesses. The survey sample size was more
than 1000, with respondents from 12 cities across various regions in India.
Chapters 3 to 8 are contributions from domain experts on various Indiacentric regulatory and competition issues in the digital economy.
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The following paragraphs provide a synopsis of the core chapters, i.e., Chapters
3 to 8.
Chapter 3 on Contours of Competition Policy in the Digital Economy
This chapter examines the competition policy and enforcement issues
surrounding new platform-based and data-driven business models to outline
a course for making the digital economy more inclusive. It considers the
platform economy’s distinct characteristics in business models, data
consumption, network effects, and the adoption of emerging technologies like
artificial intelligence (AI), blockchain, and the Internet of Things (IoT). It
examines competition policy problems, focusing on consumer harms and
network effects caused by platforms’ increased data access.
Chapter 4 on Artificial Intelligence and Tacit Algorithmic Collusions
This chapter examines the likelihood of human-created algorithms acting as
a tool for better pricing range optimisation. One of the fundamental drawbacks
of pricing and collusion algorithms is that they cannot refashion the market’s
underlying characteristics or provide stability in any way. At times, the
techniques will be useful to boost the power of monitoring and maintaining
parallel behaviour. It is nearly impossible to detect, much less dispute, any
AI-based collusion. Recent research has shown that tacit algorithmic collusions
are conceivable and warrant attention from regulators and policymakers.
Chapter 5 on Regulatory Challenges for Developing Countries in Digital
Space
Good regulations are essential to a country’s economic prosperity. This
chapter examines the current regulatory framework for digital markets,
both ex-ante and post-facto. It also addresses how to boost the digital economy
in the future, based on experiences from advanced nations. In light of all
these, the chapter flags some key regulatory challenges faced by developing
countries.
Chapter 6 on Emerging Concerns about the E-Commerce Ecosystem in
India in the Evolving Digital Economy
The e-commerce marketplace needs to be adequately regulated and have a
stable framework for it to act as a platform for equitable development. Its
standard procedure for us to desire an open democratic ecosystem to operate.
The digital aggregation of services has undoubtedly created a world of
possibilities and promise. However, it also brings with it a ‘Pandora’s Box’
of technological and regulatory issues. This chapter aims to lay out the
existing regulatory system for e-commerce marketplaces, monitor its evolution,
and offer recommendations for moving forward in a way that protects
consumers’ interests, taking care that innovation is not hampered, while
also making the e-commerce ecosystem more inclusive.
An Overview
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Chapter 7 on Enabling Universal Access to Health and Education using
Digital Means in Post-COVID India
The importance of digital communication and trade has expanded. As a
result of the pandemic, digitisation has infiltrated nearly every sector of the
economy. In India, however, there is still a long way to go to enable widespread
access to healthcare and education through digital means. This chapter
evaluates the current state, identifies the gaps, and recommends a strategy
for reaching this aim.
Chapter 8 on Evolution of the Privacy Regime in India: Issues, Concerns
and the Way Forward
This chapter examines the concept of privacy which can be traced back to
the Dharmashastras, an ancient Hindu law. It traces the evolutions of the
concept of privacy in the global and Indian context. It takes a look at the
legislative and judicial developments and highlight the concerning issues
while also suggesting the way forward.
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CHAPTER 2

Perception and Awareness Reporting
Introduction
The perception and awareness survey on competition and regulatory scenarios
in India is conducted biennially by CUTS. The survey is done mainly to
gauge the level of awareness on competition and regulation, specifically in
light of the COVID-19 pandemic. This chapter aims to explore the
understanding on competition and regulations in India’s consumer and
business environment. The survey is intended to assess the perception and
awareness of stakeholders about the competition and regulation regimes
prevailing in the country and how the pandemic has affected stakeholders.
Further, the survey assesses perceptions on the level of competition and
efficacy of regulatory practices in the country. Similar surveys were conducted
previously in 2007, 2009, 2011, 2013, 2015, 2017 and 2019, respectively.
With respect to the survey done with the consumers, the questions asked
were under four self-explanatory heads: ‘Education’ in which respondents
were asked about their views on online education; ‘Financial Services’ to
gauge perceptions about the usage of Digital Financial Services; ‘Health’
which consisted of questions related to telemedicine and virtual consultations
and ‘E-commerce’ to identify the challenges as well as benefits of E-commerce,
especially after COVID pandemic.
Whereas, in the case of the survey conducted with various businesses, the
questions asked were under two self-explanatory heads: ‘Digital Tools in
Business’ in which respondents were asked about their views on the usage
of various digital tools in a business and their role, benefits, challenges, etc.;
and ‘Role of Government policies and regulations’ to gauge perceptions about
the awareness among businesses on the role of concerned Ministries and
other bodies.
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Perception and Awareness among Consumers in India
Data and Survey Design
The statistical analysis was based on the data/inputs gathered from structured
questionnaires administered to a random stratified sample across various
states in India. This method was explicitly chosen since it often improves
the representation of the sample by reducing sampling errors. The total
sample size considered in the survey is 1063, consisting of stakeholders from
civil society, academia, and media. The survey includes respondents from 12
cities across various states in India; however, their numbers varied across
states (Figure 2.1).
Northern India is represented by New Delhi, Patna (Bihar), Lucknow (Uttar
Pradesh), and Ludhiana (Punjab), east by Guwahati (Assam), Agartala
(Tripura), Kolkata (West Bengal), west by Ahmedabad (Gujarat) and Mumbai
(Maharashtra), south by Chennai (Tamil Nadu), Bangalore (Karnataka) and
central region by Indore (Madhya Pradesh).
The wide geographical coverage ensured representation from a diverse group
of respondents and also identified (if there exist) divergences in the awareness
and opinions of different (socio-cultural) respondent groups in states/regions.
Out of the selected states, the maximum response (19 percent) was observed
from Mumbai (Maharashtra) and Kolkata (West Bengal) combined. In
contrast, lowest response (13 percent) was received from Ahmedabad (Gujarat)
and Lucknow (Uttar Pradesh) combined.

Figure 2.1: Response of Consumers in Indian States
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Composition of Stakeholders
In the current year, the composition of stakeholders majorly consisted of
participants who identified themselves as ‘others’. Almost half of the
participants included professionals, academia and media. (Figure 2.2)
Figure 2.2: Composition of Stakeholders

Analysis of Survey Findings/Results
Mode of Education
As the COVID-19 pandemic has induced the virtual mode of education, the
stakeholders were asked about their mode of education. About 76 percent of
the respondents were observed to use Zoom and WhatsApp as their preferred
mode of education as shown in Figure 2.3. Nearly 14 percent of the
respondents prefer offline mode of education and 5 percent of respondents
use Microsoft Teams and 5 percent use other modes of education, including
Google Classroom, Google Meet and Telegram.
Figure 2.3: Modes of Education
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When asked about the availability of choices in the different modes of
education, most of the respondents (around 72 percent) agreed that they had
been given good choices. Amongst these, half of the respondents cited
acceptable choices, but stated that there is a scope for improvement. On the
other hand, more than one-fifth of the respondents disagreed with the sufficient
availability of choices in the mode of education. In contrast, a small section
of respondents (5 percent) did not have any say on the subject.
Further, in order to know more about the current online education system
in India, the stakeholders were asked about the benefits and challenges of
the online education system. As far as benefits are concerned, as illustrated
in Figure 2.4, convenience (42 percent) and time-saving (31 percent) became
the most important features mentioned by respondents. A significant section
of respondents (15 percent) mentioned ‘cost saving’ as a benefit.
On the other hand, when respondents were asked about the challenges in
the online education system, around 46 percent of the respondents cited that
the major challenge was the little or no face-to-face interaction in online
education. The other major reasons cited were dependency on the internet
(30 percent); and laptops/smartphones (15 percent). According to the
stakeholders, the benefits and challenges of online education have been
depicted in Figures 2.4 and 2.5, respectively.

Figure 2.4: Benefits of Online Education
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Figure 2.5: Challenges of Online Education

When asked about the role of education boards/councils, majority (41 percent)
of the respondents mentioned that the role of education boards/councils is to
regulate the content of education. Others (24 percent) highlighted ensuring
good quality internet during education (during classes) as an essential role
(Figure 2.6).
Figure 2.6: Role of Education Boards/Councils

Digital Financial Services
With the COVID-19 pandemic restricting the movement of people and goods,
modes of transactions have shifted dramatically. There has been an increase
in the usage of Digital Financial Services. When asked about the mode of
transaction, about 45 percent of the respondents mentioned that they use
Internet Banking and 28 percent mentioned using Mobile Wallets/UPI (Figure
2.7).
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Figure 2.7: Mode of Digital Financial Services

When asked about the availability of choices, most of the respondents (55
percent) said that there exist enough choices in Digital Financial Services,
whereas 29 percent pointed out that was scope for improvement.
When asked about the benefits of Digital Financial Services, the stakeholders
responded that these services are convenient (54 percent) and time-saving
(31 percent). On the contrary, the major challenges faced are dependency on
the internet/computer/smartphones and risk of fraud/cyber-attack by 46
percent and 21 percent of the respondents, respectively (Figure 2.8).
Figure 2.8: Benefits of Digital Financial Services
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As the mode of Financial Services have been evolving and with a rapid
increase in the usage of digital financial services, there is a need to regulate
it. The Reserve Bank of India (RBI) has an important role to play in regulation
and control. When asked about the role of RBI, around 39 percent of the
respondents mentioned the RBI’s major role is to regulate digital financial
services and 31 percent cited ensuring safety/security of digital financial
services. Figure 2.9 indicates the responses of the stakeholders.
Figure 2.9: Role of RBI with respect to Digital Financial Services

Health
COVID-19 has introduced telemedicine and virtual consultation as a revolution
in the healthcare industry. A major population has shifted towards either
online procurement of medicines or virtual consultations. When asked about
the mode generally used, 288 out of 1063 stakeholders (27 percent) said they
use telephonic conversation for online consultation, whereas 18 percent (191
stakeholders) consulted through virtual video calls. But a larger section
comprising around 500 stakeholders (46 percent) do not use any digital
health service (Figure 2.10).
Figure 2.10: Mode of Digital Health Services Used
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The major benefits of digital health services for consumers are the convenience
it brings and the time it saves (Figure 2.11). In contrast, the major challenge
is the lack of physical examination in the case of virtual consultations
(Figure 2.12).
Figure 2.11: Benefits of Digital Health Services

Figure 2.12: Challenges of Digital Health Services

The Ministry of Health and Family Welfare (MoHFW) also has a major role
in regulating the digital health services to prevent any risk to safety and
security. A majority (42 percent) of the respondents feel that the role of
MoHFW is to regulate the digital health services and ensure the safety/
security of digital health services (22 percent).
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E-commerce
COVID-19 has induced a boom in e-commerce, putting it at the forefront of
retail. Around 48 percent of respondents use e-commerce to buy groceries
and 11 percent for electronic goods. At the same time, about 26 percent of
the stakeholders responded that they do not use e-commerce. Out of all the
respondents, the majority (53 percent) were of the view that the major
benefit of e-commerce is convenience and 24 percent considered time saving.

Figure 2.13: Benefits of E-commerce

Even though usage of e-commerce brings convenience, 457 respondents (43
percent) still think that e-commerce deprives the consumers of physical
examination of products and 18 percent think that one of the challenges
with e-commerce is the dependency on the internet. To minimise the chances
of fraud, the Ministry of Electronics and Information Technology (MeitY)
has a more prominent role to play.

Figure 2.14: Challenges of E-commerce
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Awareness about competition law and regulatory bodies
As consumers, it is vital to know the importance of the Competition Act and
the role of the CCI. A range of questions were asked to the stakeholders
about the role, importance and quality of regulations in the domain of
competition and consumer laws.
Almost 75 percent of the respondents were not aware of the existence of CCI.
When asked about the role/purpose of the CCI, there was a considerable
difference in opinion among the respondents. Out of 261 respondents (25
percent of whom were aware of CCI), most people stated that CCI’s role is
to monitor competition of the stock market and promote competition amongst
manufacturers and retailers.
When questioned about the effectiveness of the existing mechanisms in
addressing anti-competitive and unfair trade practices, around 20 percent
(Figure 2.15) felt that the mechanisms are always effective, whereas 16
percent felt that they are never adequate.
The quality of regulation can be improved by good quality personnel and
reducing political interference.

Figure 2.15: Improvement in Quality of Regulation
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Perception and Awareness across Businesses in India
Data and Survey Design
The statistical analysis was based on the data/inputs gathered from structured
questionnaires administered to a random stratified sample across various
states in India. This method was chosen specifically since it often improves
the representation of the sample by reducing sampling errors. The total
sample size considered in the survey is 311 from various stakeholders such
as managers, owners, directors, partners, CFOs and other key managerial
persons from various businesses/companies. The survey includes respondents
from 15 states in India; however, their number varied from state to state
(Figure 2.16).
Northern India is represented by New Delhi, Bihar, Haryana and Uttar
Pradesh, east by Assam and West Bengal, west by Gujarat and Maharashtra,
south by Tamil Nadu, Karnataka, Kerala and Telangana, and central region
by Madhya Pradesh. The wide geographical coverage ensured representation
from diverse businesses and also identified (if there exist) divergences in the
awareness and opinion of different respondent companies in states/regions.
Out of the selected states, maximum response (27 percent) was observed
from Karnataka and Maharashtra, whereas lowest response was received
from Telangana, Haryana and Kerala (1 percent).

Figure 2.16: Responses of Consumers in Indian States
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Composition of Stakeholders
In the current year, the composition of stakeholders majorly comprised
people who held important positions in the organisations/businesses. Almost
half of the participants consisted of managers and around 12 percent of
stakeholders were directors or partners of the company. Other stakeholders
were CAs, HRs, etc., working in the company. The nature of business of 44
percent of the companies was Manufacturing and the rest 34 and 22 percent
were service providers and trading companies respectively (Figure 2.17).

Figure 2.17: Type of Company

Analysis of Survey Findings/Results
Digital Tools in Business
Modern start-ups and major well-established businesses are adopting Digital
Tools for carrying out their business. It is because they feel a risk of being
left behind. As the COVID-19 pandemic has induced the digital modes, the
stakeholders were asked about the modes they use and their benefits and
challenges. The businesses use several digital tools in marketing and sales,
production process, making and receiving payments, monitoring and
supervision, etc.
When asked whether enough choice exists among providers’ digital payment
tools such as Point of Sale (PoS) machines, mobile wallets, internet banking,
etc. 82 percent of the respondents answered in affirmative, as indicated in
Figure 2.18. Also, around 78 percent of the stakeholders feel that enough
choice exists among e-commerce/marketing platforms, such as Amazon,
Facebook, JioMart, etc. (Figure 2.19).
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Figure 2.18: Choices Among Providers of Digital Payment Tools

Figure 2.19: Choices Among E-commerce/Marketing Platorms

When asked about the challenges or roadblocks of using digital tools in
business, the responses received were diverse. According to 24 percent of the
respondents, a major challenge was the dependency on the internet, as
indicated in Figure 2.20. Another major challenge for a large group of
stakeholders was the risk of fraud, data theft and cyber-attack.
Therefore, even though enough choices of digital tools in business exist, they
come with their disadvantages and challenges. It is important to address
these roadblocks in order to increase the usage of digital tools of payment
without any barriers. The government has launched the Digital India
Programme in order to promote a digitalised system of carrying out businesses.
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Figure 2.20: Challenges in Using Digital Tools for Business

Role of Government Policies and Regulations
Digital India Programme: The three core components of Digital India
Initiatives, as envisaged by the Government of India, are digital delivery of
services, digital infrastructure creation, and digital literacy. When the
stakeholders were asked how the Digital India Programme helped their
business, around 58 percent replied that access to internet and connectivity
was the major benefit. This significantly points towards the importance of
access to the internet. But at the same time, around 15 percent responded
that they did not benefit from the Digital India Programme. Figure 2.21
illustrates the number as well as the percent of people who responded to the
respective choice.
Figure 2.21: Benefits of Digital India Programme
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Subsequently, a range of questions were asked to the stakeholders about the
role and purpose of the CCI. Around 23 percent answered that the major role
of CCI is to monitor competition in the Stock Market and 19 percent said
the role is to promote competition amongst manufacturers and retailers
(Figure 2.22). According to the businesses, some of the other roles were to
restrict the inflow of FDI, investigate and adjudicate anti-competitive
practices, combat monopolistic trade practices, etc. The findings indicate
awareness among the businesses about CCI, which is very important for a
business to function in the market.

Figure 2.22: Role of CCI

The MeitY launched the Digital India Programme with the vision to transform
India into a digitally empowered society and a knowledge economy. When
asked about the role of MeitY, around 25 percent of the stakeholders replied
that the major role was to ensure the safety and security of the digital
services and data protection. As digitisation increases in the business domain,
the concerns related to the safety and security of a large amount of data
companies have to store also hold major importance. Therefore, the
stakeholders must know its role in providing Digital Tools of Business.
Figure 2.23 indicates the responses of the stakeholders in the survey.
Quality of Regulation in India: Respondents were asked a range of questions
about the quality of regulations in India. They were also asked to rate the
quality of regulations. Around 12 percent of respondents said that the quality
of regulation is poor, whereas 30 percent and 43 percent responded that the
quality is good and satisfactory, respectively. Figure 2.24 shows that around
27 percent of the stakeholders are not satisfied with the quality of regulation
in India.
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Figure 2.23: Role of Ministry of Electronics and
Information Technology

Figure 2.24: Quality of Regulation in India

Subsequently, with respect to the measures to improve the quality of regulation
in India, the respondents were provided with four options: making regulatory
bodies more independent, allocating more budget, good quality personnel,
and reducing political interference. When asked to rank the measures, a
significant share of respondents (35 percent) marked ‘good quality personnel’
as their first choice, whereas around 27 percent of the stakeholder marked
‘reducing political interference’ as their first choice (Figure 2.25). Therefore,
according to the stakeholders, the problem lies with the policymakers and
the political interferences in regulatory bodies.
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Figure 2.25: Measures to Improve the Quality of Regulation

Conclusion and the Way Forward
Perception and awareness survey is a key component of the ICRR and
carried out in each cycle to gauge stakeholders’ perception on prevailing
competition and regulatory scenarios in India. The highlights of the current
survey are:
Digital Infrastructure: Even after programmes, such as Digital India Mission,
have been successfully launched, the concept and practice of digitalisation
are new for the majority of the population. The key problem the businesses
face is the risk of fraud and the problem faced by consumers is unavailability
of internet services. Therefore, as per the recorded responses, the
unavailability of adequate infrastructure is the biggest hurdle for the
digitalisation of India’s education, health services, financial services, and
businesses.
In-Person Interaction: The survey based on the consumers in India
highlighted that digitisation of education and health services has proved to
be convenient and time-saving. But at the same time, lack of face-to-face
interaction is still a major concern, especially in the case of health services.
Effectiveness of Regulatory Authorities: There is a good level of awareness
among the businesses compared to consumers about the existence of
regulatory authorities and their functions. At the same time, a major part
of the stakeholders is distrustful of the regulators and policymakers. With
effective policies, there is a need for effective people who can impact the
quality and implementation of regulations.
To summarise, the level of perception and awareness among the stakeholders
is high. Still, policymakers and regulators need to address and act on the
infrastructural setup and the implementation of regulations for the digital
infrastructure to work effectively in all sectors.
Perception and Awareness Reporting
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CHAPTER 3

Contours of Competition Policy
in the Digital Economy
Introduction
Intending to achieve a trillion-dollar digital economy target by 2025,1 both
the Indian government and private institutions have given a push to the
growth of the digital economy in the recent past. Most recently, a study has
predicted that India is going to be the fastest-growing digital economy in the
world, accounting for 4-8 percent of the Gross Domestic Product (GDP) of
India.2
Multi-sided platforms form an integral part of the digital economy, and their
usage by upcoming business-consumers and end-use consumers has gained
prominence in every walk of life. In 2020, around 100,000 new sellers and
70,000 exporters registered on Amazon in India. A report by Amazon also
stated that it works with around a million small and medium-sized businesses
in India.3
Apart from the e-commerce platforms, a Netherlands-based hotel booking
platform, bookings.com, has over 880,000 accommodation listings, including
hotels, homestays and apartments.4 Furthermore, during the pandemic,
Swiggy, a food delivery platform, saw around 7000 restaurants and food
retailers onboarding the platform.5
On the other hand, there have been rising concerns regarding the implications
of the increasing market power of these platforms. In this regard, competition
authorities around the world have jolted into action to discuss and deliberate
on concerns related to competition policy emanating from the digital economy.
The European Union (EU) is now actively pursuing the goal to regulate Big
Tech platforms through proposing series of laws.6 United States (US) also
held congressional hearings on the antitrust and consumer protection concerns
This chapter has been contributed by Shubhangi Heda, PhD Candidate at Queensland University of
Technology, Australia. The author is grateful to Payal Malik, Head Economics, Competition
Commission of India for her suggestions and comments.
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raised by these platforms.7 On the other hand, Germany has already enacted
recent amendments in its competition laws to specifically address concerns
of the digital economy.8
In light of these emerging concerns and ensuing discussions, this chapter
sheds light on the eminent competition policy9 and enforcement concerns
related to new platforms based and data-driven business models to help
chart a way forward to make the digital economy more inclusive.10
For that, the first section of the chapter starts with highlighting the unique
features of the platform economy with respect to their business models,
usage of data, network effects and adoption of emerging technologies such
as Artificial Intelligence (AI), blockchain and Internet of Things (IoT). The
next section then assesses competition policy concerns specifically focusing
on consumer harms and network effects created through increasing access
of data by the platforms.
Along with this, it also focuses on the business practices of platforms which
creates issues of self-preferencing and deep discounts. The last section deals
with competition enforcement issues and takes into account the experiences
and suggestions of competition authorities from different jurisdictions to
assess how they deal with access to data, zero-price products/services and
vertical integration of platforms in merger control and abuse of dominance
assessments.

The New Beginning
If you’re heading out to the ICSID/IDSA World Congress/Connecting ’07 event in
San Francisco and have yet to make accommodations, well, consider networking in
your jim-jams. That’s right. For “an affordable alternative to hotels in the city,”
imagine yourself in a fellow design industry person’s home, fresh awake from a
snooze on the ol’ air mattress, chatting about the day’s upcoming events over Pop
Tarts and OJ.11
This item appeared in a newsletter in 2007, giving an alternate housing
option to people attending the World Congress. The hosts of this ‘networking
in jim-jams’ and people who put this newsletter were Brian Chesky and Joe
Gebbia, who are the co-founders of Air Bed & Breakfast, which is now
famously known as Airbnb. For providing cheap housing options in San
Francisco, they designed a website through which people can rent their
couches and mattresses. In less than a decade from its start, Airbnb now
holds a major share of the market in the hospitality industry.
Many other enterprises such as Uber, Alibaba and even Facebook share
similar stories. These enterprises represent new forms of business models
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which are rapidly substituting traditional brick and mortar businesses. The
business models of these successful enterprises share some common features.
a) There is a shift from pipeline to a platform structure.
b) These platform structures are powered by strong network effects and
data usage.
c) The efficiency of these platforms is increasing through rapidly evolving
technological efficiencies in the form of AI, IoT and block-chain, etc.
From Pipeline to Platform Structure
In traditional business models, the value or the end product is created
through a step-by-step process. At one end of the chain are the producers,
in the middle are intermediaries and at the end are the consumers. These
value chains are largely dependent on resources on one end and consumer
demand on the other, creating linearity.
On the other hand, platform structures in the digital ecosystem have disrupted
these linear structures as they are not involved in making the products/
services themselves, rather they facilitate the interaction between users of
the platform who can take up the role of consumers or producers by
themselves. In doing so, value creation is dependent upon the platform’s
ability to lead to more interactions and more users on the platform. Thus,
“they bring together individuals and organisations so they can innovate or interact in
ways not otherwise possible, with the potential for nonlinear increases in utility and
value”.12
To enhance this value creation, platforms are constantly engaged in innovative
methods of value capture, such that increase of users on one side of the
platform will lead to more users either on the same side or the opposite side
of the platform. For example, joining of more users on Facebook creates a
ripple effect, which is also called direct network effect. On the other hand,
when more users on Facebook attract more game developers or advertisers
on the platform, it leads to cross-side network effect.13
While network effects have always existed, what differentiates multi-sided
platforms (MSPs) is the use of technological architecture such that it
considerably reduces transactions and resource costs.
Platforms can be categorised based on their design, objective and use.
Transaction platforms are those which create a medium through which
services and products could be exchanged, and innovation platforms are
those which provide technological architecture through which the owners
and users of platform can create more innovative services. Some of the
others are also the mix of both these kinds of platforms. This tendency also
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creates strong vertical integration in platforms as they are dependent on
downstream players or third parties to keep the ecosystem of consumers and
producers afloat.14 This vertical integration is most prominently reflected in
app stores.
There is a change from the traditional notion that firms compete on resource
ownership, intellectual property and control, which promoted the idea of
competitive advantage that more you own, the more you win. However, in
digital ecosystems, the notion of competition ‘in’ market has shifted from
competition in the market to competition ‘for’ market. In other words, platforms
focus on expanding into different markets, build networks effects and gather
data such that consumers stick to the platforms even if there are other
platforms offering better services.
Strong Network Effects and Data Usage
Data is a key resource input for most MSPs. The business models of these
platforms for delivering service or products rely on optimising data value
chains, which consists of four steps – generation, collection, analytics and
exchange.15
This value chain differs from the traditional value chain as the entities that
collect the data also use the data to deliver services, such that more users
are attracted to the platforms. The data inputs in these platforms help them
to give personalised results, customised recommendations, relevant
advertisements, which increases the appeal of the platforms, creating strong
network effects for the users and brings them back to the platforms. This
is also referred as ‘data network effects’.16
This, combined with multi-sided nature of platforms, creates multiple-data
extraction points on one user. This leads to one category of users valuing
the platform, leading to more users in another category using the platform.17
Figure 3.1: Data Network Effect

Source: What Makes Data Valuable: The Truth about Data Network Effects, by James Currier18
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Furthermore, data, as a key input, also creates strong economies of scope,
which significantly reduce the cost of developing a new service or a product.19
Collection of data from the users facilitates the platform to provide zero price
products and customers instead of providing money-provided platforms with
their data. A similar observation was also made in the Google Search
(Shopping) Case, in which the European Commission (EC) specifically stated
that “while users do not pay a monetary consideration for the use of general search
services, they contribute to the monetisation of the service by providing data with
each query”.20
The zero-price feature adds to the attractiveness of these platforms, which,
in turn, adds to the data pool of incumbents.21 The important point to note
here is that, while there is no monetary exchange that happens, the data
collection transcends into profits and scaling of business operations. A key
effect of this is also the economies of scope, through which MSPs are able
to scale up their operation with harnessing data to offer varied services
including emails, cloud storage, messaging, social media, etc.
Considering these transitions and the key role that data plays in the business
models of digital platforms, the competition authorities around the world are
trying to take these factors into account while assessing abusive market
practices.
Rapid Technological Investment and Emerging Technology
The computing capacities have progressed at a tremendous scale in the last
two decades. However, the development of computation capacities is only the
very basic start point of the digital economy. The combination of cloud
computing with the algorithmic revolution has led them to become generators
of economic value. Algorithms form a software layer of the infrastructure
and include IoT, Internet of Everything, and Industrial Internet. This software
layer reduces the cost of access to digital tools and helps in achieving
economies of scope.22
On the other hand, cloud computing has diluted geographical barriers and
it also significantly reduced the cost of computing. Most of such services are
provided by American companies, which can be accessed by medium, small
and micro-enterprises (MSMEs) and start-ups. Thus, when algorithms move
to these clouds, it increases its accessibility and facilitates developing
platforms.23
While these just form the foundational technologies of the digital economy,
it is also now rapidly advancing to achieve the level of automation, which
can completely substitute the human equivalent, to increase efficiency.
Another key development that has come about is block-chain technology,
most popularly used in the management of cryptocurrencies. This technology
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creates a distributed ledger in which data and process are stored in multiple
computers, which creates a decentralised system of monitoring and security.24
While these technologies develop at a tremendous pace with the aim of
bringing in efficiency and innovation in the delivery of services and products,
regulation is still playing catch-up.

Competition Policy Issues in Digital Economy
The unique and differing features of the digital economy, as highlighted in
the previous section, create a new kind of market phenomenon, which has
triggered competition authorities around the world to think about new ways
of assessing anti-competitive behavior. This section deals with the new kind
of competition policy challenges that have come at the forefront for competition
authorities and highlights the governance systems that are being explored
to address the same.
Access to Data
Winner Takes All Situations
Data as a resource is non-rival and its accumulation in itself does not have
an inherent value. However, as indicated in the previous section, when the
right kind of processing and algorithmic operation is attached to data, it can
create strong network effects. Most MSPs are able to imbibe all these factors
in their business models to create personalised results for users, which
creates data network effects.25
Therefore, platforms which collect more data are able to generate more value
for their users, making it indispensable for consumers, leading to market
power. It then leads to difficulty for new entrants to achieve such a scale
of data collection through which they can match the value created by existing
platforms.
The data network effects can be both direct and indirect which can lead to
both positive and negative externalities. For example, more users on a social
media platform lead to more data collection which feeds in more insights for
the advertising side of the social media platform, leading to personalised
advertisements and insights on the user–side, making the platform more
attractive for them. This leads to positive effect in maintaining market
share as users stick to the platform, leading to a winner takes all situation,
creating barriers of entry.26
These help these platforms to develop strong economies of scope and scale
and they are able to use the data collected on one side of the platform to the
other side along with maintaining the consumers on the platforms. This tips
the market, creating a ‘winners take all’ situation.27
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An indication of such network effect was also given in the Google Search
(Shopping) Case. The EC, in this case, observed that the company monetises
on every search query which increases its efficiency and provides accurate
results to the consumers. As a result, consumers come back to the search
engine, which creates more data and helps them achieve economies of scale.
Google then uses the insights from the general search engine, in which it
holds a dominant position, to formulate insights for inter-market services
such as shopping, which provides personalised results to the user, creating
barriers to entry for new and existing entrants into the market.28
Competition authorities are increasingly scrutinising such effects. Most
recently, the Digital Markets Act (DMA) by the EU has proposed to create
ex-ante regulation for platforms recognising that strong network effects along
with data accumulation lead to dominance, which may, in turn, lead to
exploitative conduct.29
It also evaluates the business models of platforms in assessing the role of
accumulation of data in increasing barriers to entry. Similar concerns were
also raised in US Congressional hearings by the Department of Justice
(DOJ). The subsequent report of hearing highlighted that strong network
effects attained by the platforms due to wide data collection make them
immune to competitive threats. Based on these concerns there, have been
lawsuits filed against Facebook and Google for exploitative conduct, which
are currently subjudice.30
New Kinds of Consumer Harms and Cross Policy Implications
As has already been indicated in the previous sections, data forms an integral
part of the business model of MSPs. It helps the platforms to constantly
increase their efficiency and lead to more innovation. At the same time, it
is also important to note that consumers are the originator of this data and
apart from resource for the business it is also a unit of informational selfdetermination for consumers. With the rapid rise in MSPs, consumers are
incessantly sharing their data, becoming ‘data consumers’.31
This presents unique risks for consumers in the form of privacy breaches,
information asymmetry and technology lock-in and facing all or nothing
choices in accepting privacy policies. Furthermore, with evolving use of AI
and IoT, consumers have little knowledge of what is happening behind the
scenes and how is their data being utilised.32
With the increase in collection of consumer data, there are also greater risks
of profiling consumers. One of the foremost examples of such harm is the
Cambridge Analytica data scandal, wherein data of thousands of facebook
users was leaked to a political consulting firm. Such harms result from lack
of effective control of data by the consumers. One of the prominent examples
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in relation to protecting consumer choice is the ruling of the Federal Court
of Justice in Germany which established the abuse of dominance by Facebook
as a result of the lock-in effects created by the company, which left consumers
with no choice but to accept Facebook’s privacy policies.33
The report of the congressional anti-trust hearing also states that the
dominant position held by data-driven platforms increases the risk of abuse
through undermining consumer welfare by not providing adequate choice to
consumers regarding their data. The situation aggravates with opaque data
collection practices of these platforms and, without competition, they are not
incentivised to improve the privacy of consumers. In this regard, the
committee compares data protection and privacy akin to product quality for
the platforms, which may not be improved without being triggered by
competition in the relevant market.34
On the other hand, data protection laws and governance norms have emerged
which provide option of data portability and sharing, which are envisioned
to address these concerns. However, the uptake of these options has been
limited. A report on the implementation of the General Data Protection
Regulation (GDPR) observed that there weren’t substantial data portability
requests due to lack of consumer awareness and the costs it imposed on the
businesses to provide data in particular format.35
This made compliance easier for the firms which are already dominant
rather than the smaller companies. Furthermore, while data sharing option
seems to be the road ahead, it cannot be implemented in a vacuum without
considering substantial compliance costs that companies will already have
with the data protection and competition laws. Along with this, there would
also be substantial overlaps which might increase the regulatory burden.
In this context, there seems to exist a unique relationship between
competition, data protection and consumer protection laws. Privacy harms
can result from weak competition in markets, information asymmetry for
consumers and data misappropriation. Competition law, as indicated in the
instance of case against Facebook, could assess the privacy harms emanating
from weak competition and vice a versa, which puts consumers in a situation
where they face all or nothing choices regarding privacy policy.
The need to ensure transparency in the data collection process and inform
consumers about data processing practice could be covered under consumer
protection such that users can be protected from being misled by clandestine
collection and mitigate consent fatigue. Moreover, consumer protection law
can put disclosure and standard requirements, such as privacy labels, for
ensuring better data management practices.
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Data protection laws provide a more specific approach and target consumer
privacy. However, looking at the problem from an economic perspective, the
competition laws with consumer protection can be effective and data protection
can approach the privacy policy from both economics and a fundamental
rights perspective.36 This reflects that a combined regulatory approach may
be beneficial.
In the Indian context, one of the only instances wherein the privacy policy
of a company has come under scrutiny is in the case of Facebook/WhatsApp
merger. However, CCI did not consider this case from data protection and
privacy vantage point.37
Currently, the matter is subjudice in the Supreme Court of India. At this
point, it is important to note that the recent privacy policy change rolled out
by WhatsApp faced prominent backlash in India due to ‘all or nothing’
choice provided to consumers. In a reaction to this, the Government of India,
in a letter to WhatsApp, indicated that Indian users should not get differential
treatment from other countries in the EU.38
Notably, CCI decided to initiate proceedings against its change in the privacy
policy that has a direct impact on competition. In its order, the CCI recognised
the role of competition authorities in data-driven markets, stating that “the
Commission is of the considered view that in a data-driven ecosystem, the competition
law needs to examine whether the excessive data collection and the extent to which
such collected data is subsequently put to use or otherwise shared, have anticompetitive implications, which require anti-trust scrutiny.”
The CCI in this order found that WhatsApp is in contravention with the
Section 4 (abuse of dominance) of the Competition Act, as it has delved into
exclusionary and exploitative conduct through its privacy policy. It directed
further investigation into the matter concerning data sharing without consent
of the user by WhatsApp.39
This highlights the need for delving and focusing on the evolving role of
competition authorities for assessment of mergers and abuse of dominance
in the context of privacy and data protection. In this regard, the German
and French Competition Authorities have stated that “privacy policies could
be considered from a competition standpoint whenever these policies are liable to
affect competition, notably when they are implemented by a dominant undertaking
for which data serves as the main input of its products or services”.40
At the same time, the question of regulatory collaboration in the digital
economy becomes crucial. It could be explored in the form signing of
Memorandum of Understandings (MOUs) between the regulators and
conducting joint investigations. Most recently, the Competition and Markets
Authority (CMA) took such an initiative by releasing a joint statement with
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Information Commissioners’ Office, recognising the need for close collaboration
in cases related to digital markets to identify appropriate remedies.41
Vertical Integration
Self-preferencing
The nature of MSPs is such that it connects consumers and producers and,
in doing so, they are often vertically integrated at the production side which
supplies products/services, following growth over profit strategy.42
In this way, platforms also expand themselves in the adjacent markets in
which they compete with downstream players, which are also integrated
within its ecosystem. As highlighted by the EC’s report on Competition in
the Digital Era, this gives the platform the unique advantage of using the
insights from the ecosystem to provide competitive products in the adjacent
markets. This creates a situation of ‘self-preferencing’.43
Moreover, to maintain this vertical integration, platforms often set rules and
norms as conditions for players at the downstream or third parties for them
to be part of the platform. In this way, they also act as ‘gatekeepers’.
One example of self-preferencing was illustrated in the Google Shopping Case
in the earlier section on data networks effects. In that case, EC specifically
recognised that Google used its dominant position in the search engine
market to hold a competitive edge in an unrelated shopping market.
In this regard, Lina Khan in her work stated that “platforms not only serve
as critical infrastructure, but are also integrated across markets. This enables a
platform to leverage its platform dominance to establish a position in a separate
or ancillary market. By placing a platform in direct competition with the firms
using its infrastructure, this form of integration also creates a core conflict of
interest, incentivizing a platform to privilege its own goods and services over those
offered by third parties.”44 This creates a self-preferencing environment in
which the referee and the player is the same platform.
These concerns have gained prominence as platforms follow aggressive merger
and acquisition strategies to expand into the adjacent markets. For instance,
Big Tech companies, such as Google and Apple, not only run app stores but
are developing their own applications. In this regard, Google’s dominance
was contested with the CCI as it imposed a condition on android
manufacturers to upload the whole package of its applications (such as
Google Search, Maps, etc.) with Google Play Store. In this case, the CCI
held that Google has leveraged its dominant position to force the
manufacturers to prefer its apps for pre-installation, which leads to anticompetitive behaviour against other application developers.45
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While this is one example of self-preferencing behaviour, there are other
instances in which platforms have imposed conditions,46 commission fees or
technical compliances,47 which has led to self-preferencing and gate-keeping
behaviour, leading to abuse of dominance.
On the other hand, in some instances, vertical integration by platforms has
also led to more innovation and accessibility for the users. This is also one
of the critiques of Chicago School of thought which highlights that entry
into the adjacent market may lead to a better product for consumers and
more efficiency and here, competition law should not restrain this behaviour
to protect other players in the adjacent market who are inefficient.48
For example, the UK CMA in its approval of Google’s acquisition of Waze,
observed that the integration of the map application into an operating system
created opportunities for app developers to improve user experience by
integrating with affiliated services provided by Google such as search engines
or social networks and did not have to develop their own services.49 This
increases efficiencies for both users and app developers.
The German competition authority in its report suggests that the digital
platform may have higher responsibility in self-preferencing situation.
However, at the same time, it also observes that any such adjudication
should be within the limits of the competition law and not a general
prescription for digital platforms.50 The question remains open for the
competition authorities as they evolve their understanding of MSPs and
develop enforcement mechanisms for anti-competitive conduct.
Deep Discounting and ‘Two-way Company Route’ by E-Commerce Companies
In the market study conducted by the CCI for the e-commerce sector, deep
discounts were presented as a pertinent concern. It refers to the practice of
e-commerce platform to provide steep discounts on certain products such
that offline retailers are unable to compete. It is pertinent to note that most
of the platforms which offer these deep discounts do so without having their
own inventory.
The study highlighted that this practice is creating concerns for sellers and
service providers who are part of the platform. These discounts are differential
and they are not aware of what stimulates the company to offer a discount
on some products in the same category and not on others. The sellers also
believed that, in cases where platforms are vertically integrated, better
discounts are given on their own products/services. Another concern is
related to the effect of this steep discount on the prices offered on the product
by sellers over other channels, which creates an artificial price distortion.
These issues are specifically more evident in the sale of electronic products,
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wherein brick and mortar sellers are not able to compete with the price
offered online.51
Overall, while the study recognises these issues, it suggests that assessments
of such discounts should be done on a case-to-case basis and can be dealt
with within the available framework of the Indian Competition Act. Notably,
the study concluded by prescribing some self-regulatory measures.
However, the bigger questions that emerge from this market study are
related to the source of funding of these deep discounts. This is possible due
to the ‘two-company route’ followed by the e-commerce companies.52
This has to be understood in the context of Foreign Direct Investment (FDI)
Policy in India, which only allows FDI in the online marketplace that is
Business-to-Business (B2B) marketplace, to specifically maintain an equitable
marketplace for local manufacturers.53 In response to this, foreign-funded ecommerce companies, such as Amazon, carry the entire inventory
management operations, but since this entity cannot legally sell this, another
entity acts as its front end.
Box 3.1: Amazon’s Business Model54
Amazon runs its business through its front-end entity Cloudtail. It is
a joint venture company by Amazon and Infosys Catamaran Ltd.
While Amazon may not have invested in the Cloudtail, it can be
assumed that it has full control over its operation. Amazon has claimed
that Cloudtail is an independent seller on its platform and receives
the same treatment. However, at various instances, it has been alleged
that Amazon has helped Cloudtail get deals with OnePlus and Apple,
through which they can offer deep discounts. This suggests that,
while Amazon maintains the marketplace, it is also integrated within
the selling of products directly to consumers as well as designing of
discounts through preferred entities such as Cloudtail.
These concerns were also raised in the Delhi Vyapar Mahasangh vs Flipkart
Internet Private Limited and Another55 in which it was alleged by the MSMEs
engaged in the trade of mobile phones and related accessories called Delhi
Vyapar Mahasangh (DVM) that two e-commerce giants, Amazon and Flipkart,
engaged in vertical agreements with preferred sellers causing foreclosure of
competition. In the present case, the CCI noted that “both the major platforms
are stated to follow the same mechanics in terms of their exclusive tie-ups and
preferential terms with brands/sellers, competition between the platforms prima
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facie does not play a role in mitigating the potential adverse effect on competition
on the platforms”.
However, CCI did not give any ruling on the collective abuse of dominance,
on account of lack of statutory backing.56 This indicated a gap in legal
mechanism and policy impetus to examine foreclosure of competition through
collective dominance through accurately examining business models of ecommerce platforms.

Competition Enforcement Issues
The section above highlighted competition policy issues which transcend to
create challenges for existing enforcement mechanisms. Competition
authorities around the world are engaged in examining and questioning the
relevance of the current competition enforcement toolkit in the digital economy.
This section highlights some of the key challenges and recommendations
suggested with regard to merger, control and abuse of dominance analysis.
Merger Control in Digital Markets
Definition of Relevant Markets
In merger control, small but significant and non-transitory increase in price
(SSNIP) test is of prime importance to determine relevant markets. The
SSNIP test places heavy reliance on price as a component of analysis.57
However, MSPs offer and compete on zero-price services. In this regard,
UK’s CMA specifically acknowledged there is no price factor in most of the
MSPs such as Google or Facebook; the SSNIP on the demand of one set of
customer may also be resulting from the effect of indirect network effect on
the other side of the platforms; and constraints on products may come on
multiple sides of the platforms.58
Thus, defining markets has become increasingly problematic. Competition
authorities have been deliberating on these issues and have proposed different
mechanisms to address them. Germany revised its Competition Law in 2018
to include zero-price services/products as part of the market definition.59
Competition Authority in Kenya has also introduced guidelines to include
the definition for multi-sided, non-price and digital services within its market
definition.60
These indicate that adequate consideration of non-price factors, such as
quality, data and privacy, is required in defining relevant markets. In this
regard, the EC report stated that even the quality standard within the
SSNIP test wouldn’t be effective because of limitations in quantifying quality.
Instead, the report suggested shifting the focus to theories of harm and
identification of anti-competitive strategies rather than on the definition of
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the relevant market. While authorities are deliberating on different
mechanisms, no consensus has been achieved yet.
Accounting for Access to Data in Merger Analysis
As has been stated time and again in this Chapter, data forms an integral
resource of the digital economy. When digital platforms merge, there is a
high possibility that they also combine their data resources, which can
further aggravate the domination problem, creating significant entry barriers
and lead to potential harms for consumers.61
These concerns have led the German Federal Cartel Office to move away
from the merger threshold which only relied on turnover. The Cartel Office
should now be notified of takeovers of small but innovative and promising
companies by large platforms, even if the smaller company does not reach
the relevant domestic turnover threshold.62
On the other hand, a recent report of the Select Committee on communications
of the House of Lords in the UK suggested consideration of ‘public interest
test’ for data-driven mergers and acquisitions. This measure aims to give
the flexibility to the authorities to move away from the existing threshold
requirements and to take into account other considerations.63 Similarly,
even the Competition Law Review Committee (CLRC) recommended that the
Indian competition authorities should consider adopting ‘deal value’ or ‘size
of transaction’ threshold in case of digital markets.64 According to the news
reports, the CCI is carrying out an empirical exercise to ascertain how many
deals escaped scrutiny that were not notifiable and what has been the
ballpark deal size of such deals.
While mapping the business models of Facebook, in one of the recent
proceedings initiated by the Federal Trade Commission (FTC) against
acquisition activities by Facebook, it has identified that Facebook, instead
of charging for its services, extracts data from consumers. It then sells this
data to advertisers who, in turn, provide personalised content and
advertisements to the users.65 These proceeding present the starting point
for competition authorities breaking down business models of Big Tech
companies taking account of data value chains.
Abuse of Dominance in Digital Markets
More recently, competition authorities around the world are attempting to
take a more flexible approach in analysing the cases of abuse of dominance.
One of the prominent examples is the ruling of Federal Court of Justice in
Germany which established the abuse of dominance by Facebook as a result
of the lock-in effects created by the company, which left consumers with no
choice but to accept Facebook’s privacy policies.66 This lack of choice leads
them to share excessive data, affecting their autonomy and right to
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informational self-determination, which is also protected by the GDPR.67
Here, the competition authority actively took into consideration implications
related to data abuse of dominance analysis.
Similar approach has been taken by the DMA, wherein due consideration
has been given to the assessment of data protection and privacy interests in
analysing negative effects of business practices of ‘gatekeepers’ in extracting
user data and profiling without adequate transparency measures and relevant
opt-out options.68 These trends point towards the evolution of understanding
of data as a facet for assessment which circles back to ensuring interest of
the consumers.
Another important facet of digital economy is the vertical integration by
platforms. In this regard, the DMA recognises platforms as gatekeepers, and
has proposed for them to facilitate businesses to offer and conclude contracts
outside their platform to maintain fair business practices. While the DMA
is still at the proposal stage, the 10th Amendment to the German Act against
Restraints of Competition introduces a new Sec 19 (a), setting out regulations
for “undertakings with paramount significance for competition across markets
(UPSCAM)”.69
This criterion will categorise undertakings based on dominant position in
one or more markets; access to other resources or financial strength; vertical
integration and activities in other adjacent markets; access to data; and its
relation to third parties. Similar measures are also underway in UK. These
trends point towards development of ex-ante measures and more concrete expost measures. This acknowledges the differentiated business models of MSPs.
However, to opt for such measures, the capacity of competition authorities
needs to be enhanced.
Notably, while Indian the competition authority has not assessed cases
related to data accumulation practices of MSPs, however, the CLRC, while
assessing the need to amend the Competition Act to include ‘control over
data’ and ‘network effects’ within Section 19 (4) of the Competition Act,
noted that the ‘resource of enterprise’ is wide enough to include these factors
in assessing the appreciable adverse effect on competition (AAEC).70
At the same time, CLRC also suggested amendments regarding the inclusion
of consumer harms in AAEC and assessment of switching costs for
determination of relevant product market (RPM), which were incorporated
in the Draft Competition (Amendment) Bill, 2020.71 Thus, as digital markets
evolve, more flexibility would be needed by competition authorities to account
for the usage of data access and usage and its resultant effects on market
competition.
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In the Indian context, CCI will have to strike an appropriate balance between
benefits offered by the platforms and risks presented. Along with this,
complimentary legislations and policies, such as the Personal Data Protection
Bill 2019, the Non-Personal Data Governance Framework, E-Commerce
Policy, open data initiatives and Open Network for Digital E-Commerce,
should also be carved out efficiently, such that they represent a consistent
vision.

Conclusion and the Way Forward
Digital economy has led competition policies and laws at cross-roads wherein
new forms of challenges have emerged from the business models of MSPs.
In this regard, some of the instances in the Indian context, such as the 30
percent market share cap by NPCI,72 mandatory commission fee implemented
by Google Play Store73 and WhatsApp privacy policy, have called into question
the role of CCI.74
Many of the competition authorities have started to take measures to examine
the business models of MSPs concerning access to data, network effect, and
new forms of consumer harms. In this regard, there has been an emerging
trend towards adopting ex-ante measures in cases of merger control and new
parameters to assess abuse of dominance cases within the EU, Germany,
and the UK. CCI should undertake deliberation, innovate governance
mechanisms and develop its capacity to face the challenges of the digital
economy head-on.
The concerns, as presented in this chapter, reflect on some of the issues
with problematic instances as stated above to emphasise the need to provide
more guidance on the implementation of competition laws, and developing
enforcement and investigation capacities in the context of digital economy.
More flexibility and innovative approaches would be required to address new
concerns presented by the digital economy. Moreover, with the increasing
use of data, consumer welfare standards need to be re-evaluated to consider
privacy and security risks. To balance such risks and sustain innovation,
interim measures could be beneficial. Along with this, regulatory
collaborations between the CCI and the proposed Data Protection Authority
would be vital going forward. Some of the suggested ways forward are stated
below which could be deliberated upon to formulate sound and sustainable
policy solutions:
a) Revisiting Competition Laws – As already indicated in the analysis
above, there exist gaps in existing competition law relating to ex-ante
assessment of abuse of dominance. For this, there is a need to explore
regulatory options within the existing law through which an appropriate
balance could be struck between benefits that platforms provide and
externalities created by them. While this differs from the EU’s approach
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to enact a different tool like the DMA, however, considering the
foreseeable regulatory compliance burden on the platforms resulting
from the application of data protection and sharing laws, it would be
beneficial to develop the existing expertise without creating further
overlaps.
b) Developing a Regulatory Collaboration Apparatus – As digital markets
evolve, so do legal and regulatory instruments, and there is a need to
develop synergies between them. For instance, the role of data
protection and competition authorities cannot be envisaged in isolation,
especially in India, wherein the jurisprudence in the context of digital
markets is still evolving. These synergies could be developed through
creating a ‘common strategy’. Such a strategy should explore ways to
balance divergences between privacy and competition, the interest of
business users and end-users, smaller businesses and the overall
integration of digital markets with global value chains.75
In this regard, a recommendation was given by European Data
Protection Supervisor in 2019 to create a ‘digital clearing house’ to
share information between different regulations.76
Similarly, as highlighted above, the CMA has already released a
joint statement to work with ICO. In the Indian context, the Personal
Data Protection Bill 2019 has a provision for signing MOUs with
other sectoral regulators. Going forward, it should be ensured that
proposed instruments of collaboration should be utilised effectively,
along with exploring other avenues, as mentioned above.
c) Developing Guidelines – While the CLRC report suggested some
amendments, in various instances, such as the definition of relevant
market or resource of the enterprise, it was considered that existing
definitions would be able to cover data-related aspects of assessment.
However, clear guidelines for the platforms on business conduct to
avoid leveraging, self-preferencing, margin-squeeze, and new kinds of
consumer harms could be beneficial, for instance, P2B regulations in
the EU, which prescribe a set of rules for a transparent and fair
business environment for small traders or online platforms. As part
of the regulation, they have also prescribed guidelines for online
platforms to make adequate information regarding algorithmic
parameters responsible for the visibility of businesses on the platforms.
Thus, while these guidelines are not legally binding, they may help
in removing information asymmetry for business users.77
d) Usage of Interim Measures – Given the fast-paced growth of the
digital economy, wherein the market presents novel complications
needing immediate action, interim measures could be beneficial.78
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Section 33 of the Competition warrants for such measure till the time
proceedings are completed. The UK expert panel on digital competition
also suggested that interim measures could be used to avoid short
terms harms in cases of abuse of dominance. Similarly, in the EU, the
head of the Anti-Trust Policy and Case Unit also suggested that
interim measures should be used in cases where there is a clear
theory of harm and the interim measure could prevent any irretrievable
market conduct.79 The CCI should consider taking interim measures,
depending on the severity and evidence.
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CHAPTER 4

Artificial Intelligence and
Tacit Algorithmic Collusions
“Reasoning is nothing but reckoning.”

– Thomas Hobbes

This quote by the much famous 16th Century philosopher suggests that all
reasoning is a reckoning, reckoning referred to mathematics, that is, logic;
therefore, all reasoning is mathematics — this understanding is the crude
basis of all algorithmic and artificial intelligece (AI) systems that are being
created and deployed today. Using mathematical tools and complex equations,
machines are able to employ logic and suggest or take decisions based on
that logic.
Algorithms have been around for quite some time, if not in their current
form. In recent years, there has been a rising concern regarding algorithmic
collusions in the market when more and more prices across the world are
being set by algorithms rather than humans. Many legal scholars and
antitrust agencies across the globe have expressed concerns regarding the
use of AI and algorithms in competitive pricing. Regulators now fear that
pricing algorithms might be automating collusion between sellers.1
While there have been wide-ranging concerns regarding such algorithmic
collusions, there has been limited judicial, legal, or regulatory precedent to
monitor or stop such collusions, except for software screening of collusions
operating in a handful of jurisdictions like Russia.2
That being said, the AI and tacit algorithmic collusions have the potential
to dramatically transform the markets they operate in, colluding to artificially
raise the prices in absence of the kind of communication or agreement
necessary to establish in an open market and potentially leading to consumer
rights violations. Such collusions would be the same as in a price cartel, but
without any overt act of communication or agreement required to establish
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a competition law infringement. It is incredibly difficult, if not impossible,
to identify any AI-based collusions, let alone challenge them. This is because
companies claim that their algorithms are proprietary systems and cannot
be disclosed to the public, therefore, not enough data is available to easily
identify algorithmic collusions, if any.3
At the same time, some experts have also argued that tacit algorithmic
collusions are either unlikely or impossible. However, recent research has
made it clear that tacit algorithmic collusions are not only possible but also
warrant attention from regulators and policymakers.4
In an interview, Antonio Gomes, the Head of the Competition Division, at
the Organisation for Economic Co-Operation and Development (OECD) said
that using artificial intelligence and machine learning that enable algorithms
more efficiently to achieve a collusive outcome is “the most complex and
subtle way for companies to collude without explicitly programming algorithms
to do so.”5
This section on algorithmic collusion throws light on the probability of
human-created algorithms with the capability to act as a tool for better
optimisation when it comes to setting price ranges, in cases where conscious
parallelism is supported. This is also one of the key limitations of the pricing
and collusion algorithms: they cannot refashion the underlying characteristics
of the market, neither can they provide stability by any means. The
algorithms will, at times, be useful to amplify the power to monitor and
sustain parallel behaviour.

Markets and Competition
The Competition Act 2002 distinguishes between the different kinds of
definition for markets. An encompassing definition can be described as a
marketplace being a platform facilitating a dialogue between buyers and
sellers in a particular area. Such a marketplace then defines the price of the
commodity of the performance of any service based on the supply and demand
in the region.6
With the sweeping digital revolution across the globe, physical marketplaces
have become digital marketplaces in the form of platforms. Just like traditional
marketplaces, these digital marketplaces consist of buyers and sellers.
However, unlike the physical markets, in the digital marketplace, the
numbers of buyers and sellers can be immense. In trading of a majority of
commodities and services, automatic systems do the buying and selling on
behalf of a human buyer or a company.
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The composition of buyers and sellers and their influence on the demand and
supply determines the kind of market form a particular commodity or service
has. In the context of tacit collusions, the form is of an oligopolistic market,
which is known for collusions in a traditional sense as well since an oligopoly
is a market form where a market or industry is dominated by a small group
of large sellers (oligopolists), making it easy for them to collude and
manipulate markets.
As shown in Figure 4.1, the price in an oligopoly market is fixed at P, much
higher than the socially optimum price P1, resulting in sellers extracting
more surplus from the buyers. It is also inherently inefficient as the quantity
of production Q is less than an optimal quantity Q1, at which the average
cost is minimised.

Figure 4.1: Characteristics of an Oligopoly

What is Tacit Collusion?
In economics, the concept of tacit collusions is well defined as collusion
between competitors. This means that colluders do not explicitly exchange
information, and yet achieve an agreement about coordination of conduct.7
Tacit collusion occurs when oligopolists coordinate their prices and/or any
other variable and jointly achieve supra-competitive profits, without the
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adoption of any institutional arrangement. Tacit collusion represents a
deviation from competitive equilibrium. It generates reductions in welfare
that are similar in nature to those caused by cartels.
Tacit collusion is a Nash equilibrium, the emergence of which demands
strict conditions to be met. Oligopolists must be able to effectively detect and
punish any deviation by another oligopolist from the collusive equilibrium.
Otherwise, each oligopolist will have an incentive to cheat on its rivals, and
prices will revert to the competitive levels.8
Given the fact that all major business corporations rely on big data and
algorithms to predict market patterns, and set and adjust prices, tacit
collusion between corporations is an increasingly common phenomenon. This
is because when markets are transparent and the retaliation lag is small,
collusion can be sustained by an equilibrium strategy, irrespective of the
pricing structure.9
Therefore, transparent pricing models decrease the incentive to reduce prices
as any price change can be matched by a competitor through the use of
pricing algorithms by signalling, a tactic used by colluders to increase
profits by driving prices up, rather than at competitive rates.10
The competition law does not require sellers to compete. It just forbids their
agreeing or conspiring not to compete; it is then not collusion but the
process of ‘agreeing or conspiring’ to collude that is determinative of firm’s
guilt. This means that it’s very much possible to have an anti-competitive
market and yet remaining legal.11
There already are such algorithms, which are accidental collusion in a
duopoly where both players use the same algorithm.12 They are hard to
legally mitigate. But they are also limited in algorithmic performance because
they run the risk of earning less than in competitive equilibrium and are
vulnerable against ‘true’ competitors.
As shown in Figure 4.2, the firm provides data inputs into deep learning
algorithms where the secretive black box is the algorithmic data processor
employing deep learning methods to make transactional decisions.13 The
parameters and external inputs that the “black box” is taking into account
are more often not known.14 It is possible that the algorithm may communicate
with another algorithm belonging to another firm in the market, effectively
colluding.
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Figure 4.2: Illustration of Algorithmic
Collusion from a Firm’s perspective

Source: Author’s Analysis
Signalling
A common form of tacit collusion is indirect communication through price
signalling: A firm raises its price with the hope that other firms will interpret
this move as an invitation to collude and respond by matching the price
increase. While sellers may not settle on fixed prices, they may, with the
signals and responses sent through their pricing activity, develop a ‘language
of coordination’ that allows the implementation and maintenance of higher
prices.15
In the 7th Circuit Court, Judge Richard Posner noted such a mechanism in
the High Fructose Corn Syrup decision:
“If a firm raises price in the expectation that its competitors will do
likewise, and they do, the firm’s behaviour can be conceptualized as
the offer of a unilateral contract that the offerees accept by raising
their prices.”16
When a firm raises its price in the anticipation that it may be subsequently
matched is taking a risk because other rival firms may not respond in kind.
This can happen because of one of two reasons. Either they may not properly
interpret the price signal or they may deliberately choose not to collude.
Therefore, if the new higher price is not matched, then the firm will experience
a decline in profit due to a loss of demand. The prospect of such a signalling
cost was established and documented in the air travel industry where tacit
collusion was implemented not with actual price increases but instead the
announcement of future price increases, which could be retracted in case
that rival airlines did not respond with similar announcements.17
However, when such price announcements are unavailable as a signalling
device, a firm must then consider the risky route of raising price without
knowing how rivals will react. Needless to say, a firm can always choose to
wait for another firm to take the initiative of raising the price. However, the
trade-off from waiting is that it avoids the possible demand loss from raising
the price but could delay the time until a collusive outcome is reached.
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What are the harms of Tacit Algorithmic Collusions?
Due to a huge information asymmetry and the rapid pace of technological
evolution, regulators may not have perceived the threat of tacit collusions
by algorithms when framing anti-trust laws. However, empirical research
and a handful of cases mentioned above from around the world have shown
that Tacit Algorithmic collusions have the potential to transform future
markets, leading to higher prices and consumer harm.
Despite this, algorithmic collusion tends to remain undetected and therefore
unchallenged, in particular, when it is used to facilitate conscious parallelism.18
However, the harms are not only limited via pricing algorithms and consumer
harms, but it crosses over to other potential harms if such collusion occurs
elsewhere.
Algorithmic harms due to bias have already been well reported on. Now, if
algorithms with biases start colluding, they can further exacerbate the
discrimination, lack of equity, wages upscaling, and much more. Privacy
has also become an emerging concern with respect to collusive algorithms.
The concerns regarding personal data being used in algorithmic collusions
have recently emerged.
Regulation, Legality, and Use
Colluding algorithms are different from the other breed of adaptive and
simple algorithms in the way that they are sophisticated programmes coded
to react to engage and deploy the optimal strategy autonomously.
This differentiation can now assist us to identify the two key instances firstly, we can now spot occasions where there was a role of human agency
to establish market parallelism, with or without overt communication; and
secondly, where we cannot establish human involvement to stabilise
parallelism on the market.
The US Supreme Court in its landmark decision of Brooke v. Brown held
that:
“Tacit collusion, sometimes called oligopolistic price coordination or
conscious parallelism, describes the process, not in itself unlawful, by
which firms in a concentrated market might in effect share monopoly
power, setting their prices at a profit-maximising, supra-competitive
level by recognising their shared economic interests and their
interdependence with respect to price and output decisions.”19
However, antitrust laws in many jurisdictions acknowledge that anticompetitive behaviour does not necessarily require express or overt
coordination and observable communication.
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Evidently, there exists a gap in the law and practice, where we observe that
the law requires observable communication to be present to stabilise informed
parallelism, and mere industry awareness will not suffice to support a
common strategy and in the latter cases, the law will not presume any
underlying communications.20
However, in the case of Imperial Chemical Industries vs Commission, the European
Court of Justice observed that:
“Although parallel behaviour may not by itself be identified with a
concerted practice, it may, however, amount to strong evidence of
such a practice if it leads to conditions of competition which do not
correspond to the normal conditions of the market, having regard to
the nature of the products, the size and number of the undertakings,
and the volume of the said market”.21
Effectively, this means that the onus to prove any collusion between dominant
market players in absence of overt communications and concerted human
efforts at stabilizing market parallelism falls upon the competition agency
and private plaintiff. The competition agency or the plaintiff has to establish
beyond reasonable doubt that there exists no other rational explanation for
the existing parallel behaviour of the market.
Similarly, in the case of CISAC vs Commission, the EU Commission had
concluded that parallel behaviour among the collecting societies is a result
of some covert collusion within them, with the ultimate aim to divide the
market. As a result of illegal collusion with the aim of dividing the market,
the European General Court quashed the finding and held that the
Commission had failed to establish any existence of collusion between the
collecting societies.
The Court held that:
“The Commission must show precise and consistent evidence in order
to establish the existence of the infringement.”22
Indeed, it is settled case-law that “where the Commission’s reasoning is
based on the supposition that the facts established in its decision cannot be
explained other than by concentration between the undertakings, it is
sufficient for the applicants to prove circumstances which cast the facts
established by the Commission in a different light and thus allow another
explanation of the facts to be substituted for the one adopted by the
Commission.”
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The case laws and legal positions, which are discussed above establish that
absent proof of collusion or communication, parallel action, and tacit collusion
may be the only explanation of the market outcome and while consumers
may be harmed due to higher prices, yet the law cannot condemn the
parallelism as illegal. In other words, the courts and agencies recognise that
tacit collusion is not only present but likely and sustainable in concentrated
industries. Furthermore, due to the absent proof of an agreement, it is
difficult to establish collusion and challenge anti-competitive practices.
Meanwhile, in India, algorithmic jurisprudence is still very much developing,
and the CCI has substantively reviewed a few cases involving algorithmic
collusion over the last few years. Matrimony.com vs Google LLC & Ors was the
first Indian case involving algorithms, and it concerned Google’s use of
search algorithms.23
Google was able to determine the placement of adverts on the search results
page because of the algorithms. Because Google owns, controls, and designs
the algorithm, it was able to manipulate and interfere in the automated
search process, influencing the relevancy and ranking of the results. Google’s
search verticals were not only based on relevance, but leading people also
to believe that the most visible search results were algorithmically selected
to be the most relevant. The CCI found that Google’s algorithms
were discriminatory, favouring its own services through manipulating search
results, and its behaviour amounted to unfair and abusive practices.
Subsequently, in the case of Samir Agarwal vs ANI Technologies Pvt. Ltd & Ors.,
the CCI dismissed the allegations of a hub and spoke collusion using pricing
algorithms between taxi-hailing apps,24 cab aggregators (like Uber and Ola)
and their drivers.25
The CCI held that, in order to prove the existence of a hub and spoke cartel,
the spokes (drivers) must share sensitive information through the hub (Cab
Aggregators), which functions as a facilitator of the cartel. Because of the
interplay of big data, the algorithmically decided price, in this case, was
different for each rider and each trip, according to the CCI. Because the
fares are algorithmically determined and are dependent on various factors
such as distance, time, traffic, and so on, the CCI concluded that collusion
was not possible.
The National Company Law Appellate Tribunal (NCLAT) recently upheld
the CCI’s decision in the Cab Aggregators case, agreeing that an anticompetitive hub and spoke cartel would necessitate an agreement among all
drivers to set prices through the Cab Aggregators or allow them to coordinate
prices amongst themselves.26 The NCLAT dismissed the possibility of collusion
between the drivers through a hub because the Cab Aggregators did not
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function as an association that might allow a cartel between its drivers due
to the lack of any proof of communication between the drivers.
The CLRC was established by the Ministry of Corporate Affairs in India to
review and recalibrate the Competition Act, with its primary recommendations
incorporated into the Competition (Amendment) Bill, 2020. According to the
CLRC, the existing structure established under Section 3 of the Act is
adequate to cover cases of algorithmic collusion. The Bill, in particular,
requires the use of hub and spoke arrangements in the context of anticompetitive agreements.27
Compliance and Algorithmic Bias
With the recent advances in deep learning, we can now increasingly and
efficiently solve problems like ‘clustering’ that is, spotting similarities in
objects; forecasting product recommendation, better customer service
experience, demand forecasts (of events or series of events) and can be
deployed internally to help corporations improve products or speed up manual
and time-consuming processes.28
Deep learning methods can include supervised learning, unsupervised
learning, and reinforcement learning - and all of them can be applied in
deciding the prices of commodities. With deep learning, it is possible to
account for many variables (which can run into hundreds or thousands),
which would otherwise be impossible for human agency to consider.29
Deep learning methods such as unsupervised learning can help algorithms
to cluster and classify customers in different segments, and then identify
those who can be more prone to collusive pricing methods; with increased
and adapting forecasting on supervised learning methods, algorithms can
estimate demand points and elasticity curves better-allowing firms to increase
prices of certain commodities for certain customers; through reinforcement
learning where the algorithm is trained on existing data on consumers
available, the pricing strategies can be automated and perched on variables
like profit objectives or according to targeted market share.
It is important to note that researchers working on Algorithms acknowledge
that malicious and flawed algorithms can pose serious digital, physical, and
political threats to citizens, society, and countries at large. Some of the
biggest risks associated with algorithms are algorithmic bias, misinformation,
automated security attacks and automated weapon systems.30
With algorithmic bias and misinformation already reshaping society, it is
clear that more and more algorithms will be part of our daily lives, only
highlighting the need for strong transparency, accountability and safety
mechanisms.
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One emerging and somewhat controversial use of algorithms are in the
justice system. In the United States, judges have been utilising algorithms
to help them decide whether the accused should be held in custody or
released pending trial. COMPAS system, for example, assigns defendants
risk ratings ranging from 1 to 10 that reflect their likelihood of committing
a violent crime based on more than 100 characteristics such as age, sex and
criminal history. The race is not expressly used as an input in these
algorithms. Despite this, a study of offenders in Broward County, Florida
found that black defendants are much more likely to be labelled as high
risk. 31
In another example, Tilcsik has identified racial and gender discrimination
by the Google AdSense algorithm when serving online advertisements based
on search queries.32 Similarly, Buolamwini and Gebru show significant
differences in the accuracy of classifying darker females, lighter females,
darker males, and lighter males in gender classification systems utilising
machine learning-based facial recognition methods, showing bias in the
algorithm and data set employed in these algorithms.33
Interdependent Pricing and Influence by Algorithms
Traditional economic theory dictates that in a condition where there exist
no autonomous pricing agents, there can be oligopolistic markets, which can
lead to supracompetitive prices even without any requirement of observable
communication between the players. We must also bear in mind that, unlike
perfect competition markets, in an oligopolist economy, the revenue (or profits)
of each player depends on the strategies chosen by the rivals.34
Even in monopolistic conditions, the dominant corporation can unilaterally
control the output of commodities or the price - thereby increasing profits;
but oligopoly enables the circumstances where strategic pricing can benefit
companies.
Recently, with the advances in the field of game theory, we now have highly
sophisticated algorithmic models, which can take into consideration different
market conditions, strategies, and their underlying assumptions. The
capability to account for innumerable variables allows these models to predict
more realistic market outcomes.
There are ways in which instances of tacit collusion can be distinguished
from parallel pricing, which is important given that the latter is perfectly
consistent with competitive behaviour. For example, interdependent pricing
should be less responsive to cost and demand changes in order to avoid
conduct that could destabilise the oligopoly price.35
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A price decrease in response to lower costs could be interpreted by the rest
of the market participants as cheating. If firms are pricing competitively, as
is the case during price wars, lower costs should be reflected with greater
frequency in price decreases.36
The increased use of automated price-setting algorithms has considerably
changed the assumptions made around some of these issues. Many
corporations now deploy a pricing strategy called the ‘Yield (or Revenue)
Management’, which aims to maximise their profit margins especially in
cases of perishable or limited goods. While earlier, such tasks were undertaken
by staff employed at revenue management departments, it is now being
automated. Algorithms can gauge the cost, elasticity curve, demand, rival
pricing, time slots remaining, and competitor’s strategies, to determine prices
in real-time. Two major industries where it is more actively deployed are in
airline industry and hotel room pricing.37
Another advantage is that algorithmic pricing can allow firms to expand
output by segmenting demand. In addition, AI-powered pricing software can
allow competitors to compete for non-loyal customers more aggressively by
making better predictions on how to identify them.
Another advantage that AI-powered software has over human agency is the
increased frequency of price fluctuations. As the algorithmic models are
capable of real-time pricing, price lags disappear.38 When compounded with
increased transparency in pricing used by competitors, the benefits of lowering
prices at any given time will also minimise since any such decrease can be
matched by rivals briskly.
Identification of Tacit Collusions
Theoretically, it is possible for two or more algorithms from different firms
to learn to detect signals from one another. One could indicate the intention
to raise prices of a product by emitting a signal, seemingly invisible to
humans, such as embedding a code in the last digits of a price tag, so that
the other follows suit.39
Evidence of price-fixing can also be found by analysing the code itself.
Because machine-learning algorithms cannot be deciphered only by reading
the computer code that created them, the report urges investigators to
obtain a copy of the repository containing the code, including all of its
branches (the parts of the code not currently in use) and the original
training data. Tests should be conducted by the authorities locally, but also
on the production server of the company under scrutiny because, it would
be trivial for them to programme a different behaviour for test conditions.40
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Conclusion and the Way Forward
While the CLRC 2019 report recognised that there are clear risks that
algorithms may pose on competition and that this area is of high complexity
and uncertainty, and therefore needs clarity, the committee concluded that
the existing framework under Section 3 of the Competition Act is sufficient
to cover the scenarios of ‘algorithmic collusion’.41
The authors believe that with the rapid pace of technological change and
sophistication of algorithms, it is evident that the Indian Competition Law
in its current form may be unprepared to even detect, let alone stop the
algorithms, which are colluding tacitly.
The Committee relied on the approach claims to be in line with the approach
of matured jurisdictions like the UK and the US, however, the committee
did not realise that these countries are members of the OECD, and all
member states are deliberating reforms to take into account the extent of
algorithmic collusions. Some member states like Germany have already
amended their competition regulations based on the OECD report.42
In the context of Indian competition regulation, a high degree of
interdisciplinary expertise between competition and algorithmic experts,
consumer protection authorities, data protection authorities, sectoral
regulators and computer scientists is required. Co-operation between all
these stakeholders is needed first to establish parameters to detect such
collusions. It is thus important to expound how traditional notions of tacit
collusion to reconstruct them in the context of digital markets to bring
algorithmic collusion within the sweep of Section 3 of The Indian Competition
Act. 43
There is a need to ensure that all relevant machine-learning algorithms are
being programmed to respect competition law. Secondly, establishing a
collusion detection mechanism is also important to ensure that no tacit
collusion occurs. This can happen if the programmed algorithms have
prioritised profits over fair competition, which itself is enough incentive for
such programming. It is also vital for the regulators to be able to inspect
the “proprietary systems” in case of suspected collusions by a particular
algorithm.
It is clear that there is a high degree of risk that algorithms pose to
competition and society as a whole. However, such risks are highly complex
and uncertain in nature, where the lack of policy intervention as well as
over-regulation could result in societal harms, given the overarching and
wide-ranging potential benefits from machine learning algorithms. It is,
therefore, important to ensure that a cautious and well thought out approach
is taken to this problem.
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CHAPTER 5

Regulatory Challenges for Developing
Countries in the Digital Space

G

ood regulations play a key role in developing a country’s economy by
creating sustainable infrastructure, enabling a business environment,
protecting consumers, and promoting investments. Several factors, including
institutional environment, regulatory expertise, higher differentiation in the
economy, and vested interests, determine the formulation and implementation
of regulations. With the evolution of digital markets, the economic landscape
is changing and regulations play a central role in building a sound foundation.

This chapter looks at the present regulatory regime pertaining to the digital
markets, both ex-ante and ex-post, to identify the regulatory challenges in
emerging markets and developing economies (EMDEs), and the way forward
to promote digital economy, taking lessons from the advanced economies (AEs).
It also discusses the interface between sectoral regulators and competition
authority. As developing countries face myriad regulatory challenges, the
scope of this chapter is limited to a few significant challenges in the formulation,
implementation and execution of law & policy framework in the digital space.

Digital Economy and Regulatory Challenges in EMDEs
The Internet has caused a seismic shift in how the economy functions.
Innovations driving the digital market are evolving at an overwhelming speed.
The understanding of the functioning of the digital market is entirely different
from what it was even a few years ago. Digital markets are far more complex
with algorithms, pricing structure, blurred sectoral and geographical
demarcation and several hidden elements.
Both developed and developing countries are making new laws to regulate the
digital markets, most of which are embroiled in controversies. From data
This chapter has been contributed by Arvind Mayaram, Chairman, CUTS Institute for Regulation &
Competition and Former Finance Secretary, Government of India; Garima Sodhi, Senior Policy
Analyst, CUTS Institute for Regulation & Competition; and Bhaavi Agrawal, Research Associate,
CUTS Institute for Regulation & Competition.
Regulatory Challenges for Developing Countries in the Digital Space

 69

privacy to algorithmic bias, several new issues are emerging. The antiquated
laws seem inefficient and inadequate in regulating the market demanding
new tools to be employed. This section lays out the key regulatory issues in
India and some other developing countries pertaining to the digital economy.
In the last two years, several new regulations pertaining to digital markets
have been passed or tabled in India; a few are also in the pipeline. The Personal
Data Protection Bill 1 was tabled in 2019 by the MeitY, stipulating the
provisions for personal data storage, usage and sharing to address user data
privacy concerns. While the objective of the law is good, the bill has many
shortcomings. There is ambiguity in definitions and provisions, concerns
regarding data localisation, gaps in consent mechanism for consumers,
inadequate independence of the proposed Data Protection Authority, etc. This
reflects a lack of understanding of the digital markets and data-related issues
and deficiencies in legislative drafting.
Early this year, India introduced Information Technology (Intermediary
Guidelines and Digital Media Ethics Code) Rules, 2021 to regulate the digital
market players, empower the ordinary users of digital platforms to seek
redressal for their grievances, and demand accountability in case of
infringement of their rights.2 The rules, however, go beyond its objective to
control the content on social media and other intermediaries. Under these
rules, the Central Government can issue directions to delete, modify or block
content to intermediaries and publishers, which has aroused a significant
controversy over their constitutionality. They seem to restrict the freedom of
expression.
Another point of controversy is Rule 4(2), which requires the Significant Social
Media Intermediaries (SSMIs)3 to provide for their messaging services to enable
the identification of the “first originator” of information on their platforms as
required by the Government or court orders. To comply with this provision,
the SSMIs, such as WhatsApp and Signal, would need to break the end-toend encryption, raising user privacy and data security concerns. It is pertinent
to note that no stakeholder consultation process took place before notifying
these rules. Moreover, these rules came as a knee-jerk reaction to government’s
differences with Twitter during the farmers’ protest in India over the
deactivation of some Twitter accounts that had posted content over farmers’
issue, which was objectionable to the government.
India overhauled its Consumer Protection Act in 2019 to strengthen consumer
protection, transparency and grievance redressal. In 2020, the Ministry of
Consumer Affairs, Food & Public Distribution also notified e-commerce rules
under this Act to prevent the alleged unfair trade practices by e-commerce
players and bring in more transparency by requiring the platforms to provide
information like return, refund, delivery, grievance redressal mechanism,
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country of origin, etc. on the product listing. These rules were amended in
July 2021 and put up for public consultation. However, these amendments
saw a huge backlash for regulatory overreach and excessive control over ecommerce.
Some provisions in these rules overlap with the provisions of some other laws,
such as Competition Law 2002. This will create legislative ambiguity in the
future and might give rise to forum shopping by the complainants. Some
definitions and provisions also have a lot of ambiguity, leaving the industry
confused. These rules are touted to protect the consumers from unfair trade
practices of the e-commerce players. However, it is alleged that the rules
result from the lobby efforts of the brick and mortar traders in India. Such
lobby efforts are not uncommon in most countries, especially the EMDEs,
resulting in biased regulations.
In India, such digital market regulations have created the impression that
they are not well-thought-out and do not reflect a comprehensive stakeholder
consultation process. The government appears to exercise excessive control
over the internet giants with a presumption that “big is bad” is a widely held
sentiment worldwide. Due to poor legislative drafting, ambiguities have also
arisen, resulting in increased compliance burden and litigation.
Digital Market Regulations in Other Developing Countries
Digital markets are all-pervasive now. Like India, several EMDEs have moved
toward regulating them to protect the consumers from their over-arching
reach. This section discusses actions taken by some of the EMDEs to regulate
the digital markets and challenges faced by them in doing so.
In Indonesia, e-commerce sector is heavily regulated, governed by three
regulators.4 The e-commerce regulations distort the playing field between the
domestic and global players. The domestic players are burdened with stricter
requirements with regard to registration5, taxation, etc., which make the
entry of new players difficult. For global players, the only major restriction is
FDI, which stipulates a minimum investment threshold to permit 100 percent
FDI in retail and marketplace e-commerce. 6 These regulations show the
Indonesian government’s bias towards global players, driven by increasing
foreign investment flow.
Vietnam has set highly ambitious digital transformation goals and has been
carefully designing the policies; however, it has failed to provide a clear
implementation guideline, resulting in chaos and enactment delays, as there
have been overlaps in the laws.7 This is a common problem seen in most
EMDEs.
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Civil liberties in most EMDEs are already restricted. Digital market regulations
are further being misused by the government of countries like Bangladesh
and Tanzania by authorising the government officials and police to seek
disclosure of the identities and personal information of its users posting the
content on social media, which is considered contentious by them and allowing
them to make arrests without a warrant. This undermines the freedom of
expression and privacy of the people.
The competition enforcement in Malaysian jurisdiction is still nascent as the
Competition Act came into force in 2012 and does not include merger control.
While in several other jurisdictions, the debate is regarding the revision of
merger threshold and criteria for digital markets so that they do not escape
the scrutiny of competition authorities, Malaysia has yet to introduce merger
control in its competition law.
The acquisition of Uber’s Southeast Asian operations by Grab8 in 2018 in
several countries, including Malaysia, has already escaped the competition
review. Such M&As have a major impact on the industry and consumers.
EMDEs sometimes even lag in regulations that have been tested and verified
for their effectiveness in mature jurisdictions.
This shows that in the EMDEs, digital market regulations are at a nascent
stage or still under discussion. They are driven by motives to benefit certain
stakeholders or allow the government to control these industries or people.
Furthermore, they also suffer from implementation challenges, either due to
lack of expertise or bureaucratic complexities.
Lessons from Advanced Economies (AEs)
Regulation of digital markets has posed a serious challenge to AEs, as well.
However, they have been dealing with some of these issues for a longer period.
They can provide a base to the EMDEs highlighting the issues for consideration
and challenges they face in regulating the digital markets.
With regard to digital markets, data protection is presently the biggest concern
around the world. In many countries, data protection laws have either been
notified or are in process for notification. However, some of the mature
jurisdictions have been tackling the issues pertaining to digital data much
earlier than even the emergence of such issues in other countries. The earliest
sighting of data protection law can be witnessed in the German jurisdiction
as early as 1977, which was in the making for almost a decade. This
development came as a result of the advancements in computing and processing
of data. The privacy concerns over the storage of such personal data were also
felt in Sweden, which resulted in the enactment of the Data Act in 1973,
criminalising the act of data theft.
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Other EU member states followed the lead and elevated data protection laws
as fundamental rights in their national laws. The 1995 EU Directive on data
protection imposed minimum standards of personal data protection to be
accorded to individuals. It also provided for the movement and exchange of
personal data within the EU states.9
In 2018, building upon the existing data protection regime, the EU took a
step further and instituted General Data Protection Regulation (GDPR) touted
to be the toughest data protection law globally. The penalty for not adhering
to the standard of data protection set in the regulation could result in a fine
of up to ten million Euros.10
GDPR so far has fared well.11 Active enforcement of this complex regulation
has improved the compliance system in the EU. Some EMDEs like India have
taken a cue from the EU to make data protection laws. Still, as discussed
before in the section ‘Digital Economy and Regulatory Challenges in EMDEs’,
they are not well-drafted, leading to significant ambiguity. Enforcement will
be yet another challenge for EMDEs. Even though AEs provide a sound
experience base to EMDEs, they cannot formulate or implement the laws and
regulations as effectively due to the challenges discussed above.
The scrutiny on the digital market gatekeepers has now also become a part of
the political climate of the major competition jurisdictions. The US initiated
a bipartisan investigation into the state of online competition, mainly into
the business practices of Amazon, Google, Apple and Facebook.12
The investigation report stated that the digital markets have become more
concentrated than ever. It is believed that as these firms gain control over
the dissemination of essential digital services, they act as digital gatekeepers.
They further kill competition by acquiring potential competitors at an early
stage. The report recommended a series of reforms to strengthen merger
enforcement, including stricter vertical merger enforcement to prevent the
cases of monopoly leveraging.
In 2018, the German Ministry for Economic Affairs also came out with a
report13 analysing some key issues of abuse of market power in the digital
platform economy. The report finds a need to introduce a lower threshold for
intervention in specific cases, namely in digital markets with high indirect
network effects prone to tip to ensure that they do not escape antitrust scrutiny.
The report also discussed the issues such as unilateral conduct of dominant
companies that may induce tipping and refusal to supply data that does not
require special investment.
The UK jurisdiction has also launched a special Digital Markets Unit (DMU),
which will introduce and enforce a code of conduct for digital platforms. The
new regulations only cover platforms funded by digital advertising and
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designated as having strategic market status. It will have powers to impose
remedies to tackle the sources of market power. The government notes that
code will provide designated strategic market status firms with clear
expectations over what behaviour is acceptable when interacting with
customers, users and competitors. It will address anti-competitive behaviour
and enhance choice and control for consumers.14
The new code will have different set of regulations for the platforms which
possess considerable market power, also known as strategic market status.
The code will govern how these platforms interact with competitors and users.
These different sets of rules are implemented to ensure that the small players
with lesser market power do not suffer.
Many other jurisdictions15 have also been inspired by the approach of the UK
to design a stricter code for bigger players. However, EMDEs should exercise
caution. Any stringent undue regulations against these companies can
jeopardise foreign investments into the EMDEs. It will be important for EMDEs
to see how it plays out in the AEs before following in their footsteps. As
development and regulation of the digital markets should be in consonance,
EMDEs should move cautiously and develop their regulatory regimes carefully.
The European Commission launched “Shaping Europe’s Digital Future” which
is a strategy to upgrade its rules governing the digital services in the EU.
The Digital Services Act (DSA) and the Digital Markets Act (DMA) have been
proposed to create a safer digital space for protecting the fundamental rights
of all the users of digital services and to establish a level playing field to foster
innovation and competitiveness in the market.16 These steps ensure that the
gatekeepers do not solely dictate the rules on crucial ecosystems.
Certain digital market regulations in developed countries also seem to be
driven by vested interest. For instance, in early 2021, Australia implemented
News Media and Digital Platforms Mandatory Bargaining Code which required
digital platforms like Google and Facebook to pay the news media outlet for
publishing and linking their content. The push for this legislation came from
the traditional media and news publishing houses as social media news
circulation had reduced the traffic to their websites, reducing their revenues
from subscriptions and advertisements. This regulatory action is controversial
and does not seem to offer any benefit to the consumers. It is also unfavorable
for small publishers as social media giants might want to use paid news of
more popular media outlets that are likely to drive more traffic.17
Days after the Australian government announced the Bargaining Code, the
Indian Newspaper Society (INS) wrote to Google to share advertisement
revenues generated by news articles on its platform.18 Even the Australian
government reached out to the Government in India and other governments
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to receive diplomatic support and push to introduce similar bargaining models
in their own country.19
Other countries, especially EMDEs, should be cautious of introducing such
laws without undertaking a cost-benefit analysis.
Some AE governments are also exercising excessive control over digital service
providers, creating another set of concerns. For instance, in 2018, Germany
implemented a law for censorship of digital content. The companies are required
to pull down “illegal” third-party content- from threats of violence to insult of
public office. At first, the companies themselves are required to determine
what illegal content is- which can be challenging and questionable, or upon
orders from the government. The companies can face steep fines if they refuse
to comply.20
Such a law risks violating free speech. In 2020, the government proposed to
amend the Act to counter right-wing extremism, broadening what amounts
to illegal and hate speech.21 This law sets a poor precedent for other countries.
Still, a few countries, such as Russia, Singapore, the Philippines, India,
Turkey, Malaysia and Hong Kong, etc.22 have emulated it. As discussed in
the first section, in March 2021, the distressed Indian government implemented
these laws as a knee-jerk reaction without any stakeholder consultation.23
Developing countries should carefully adopt regulatory actions of other
countries as some could be detrimental to their economy.

Regulatory Support in the Creation of National Champions’ Statesponsored Anti-competitive Activities
There are times when a national government lends indirect support to a
domestic private firm or group through favourable regulations to make it a
national champion. The agenda is also to make it a globally competitive player
to corner gains from the global digital economy. This is because it has been
observed that those who control the digital ecosystem tend to corner larger
pie of gains in digital economy. As per an UNCTAD study, US and China
corner around 90 percent of value-added gains from digital economy.24 However,
such a favourable treatment distorts competition by placing other domestic
players at a disadvantage due to various regulatory hurdles created for them.
This, in turn, reduces the welfare of society.
There has been a growing trend of making national champions in growing
economies. Some smaller economies have state-backed monopolies to safeguard
national interest in strategic sectors. Indonesia, for instance, has a stateowned enterprise – PT Perusahaan Listrik Negara (PLN), which has enjoyed
a monopoly in the electricity sector since its inception in 1945.25 Lack of
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competition in the market has resulted in expensive and unreliable sources of
electricity that cannot cater to the growing domestic demand.26
The national champions model played a considerable role in the Chinese
economy as well. The country supported its new-age tech giants like Alibaba,
Tencent, Huawei, etc., at an early stage to serve one of the largest economies
through discriminatory government policies which kept the foreign competition
out of the market. The government lent its full support through policies like
giving innovation-oriented companies exclusive access to the government
procurement market.27
The goal was clear - to establish the next generation national champions who
can also advocate the national cause abroad.28 As a result, these national
champions captured the domestic as well as international markets. Some of
these have been listed on the major global stock exchanges as well.
The Chinese government has now started a ‘crackdown’ on these tech giants
it had once supported. The IT, industry and antitrust agencies have opened
investigations, levied heavy fines and coerced them to suspend the on-boarding
of new users on their platform.29
However, the political interests leading to the formation of the national
champions change with time, which makes the future of the long-term business
plans of these companies unpredictable. The renewal of the government’s vow
towards “social prosperity” has largely been attributed to this sudden move.
The underlying motive is to prevent the tech giants from becoming too big or
too powerful that they start undermining the government.30
China has been following a cyclical approach between international focus and
national focus. It appears this round is for national focus and to domestic
gains from access to international markets. Another dimension of this change
is to bring-in inclusivity in the society as a whole since such champions were
facilitated at the cost of domestic competition.
The Silicon Valley giants of the US are also being considered for similar
treatments by the US government. There was a time when companies like
Facebook, Amazon, and Google were national pride and received the
government’s support because of the value they brought to the economy.31
Now, when these homebred enterprises have gained power, the government
is using all the avenues to control them. Bills after bills are being introduced
in Congress to contain their growth either through restrictive regulations or
breaking them up.32 Plans for a stricter tax regime for wealthy companies
have also been set in motion.33
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There is a lesson that India can learn from these examples. The Indian
government also seems to be moving towards the direction of making a few
national champions, such as the Reliance group. It is hard to find a market
sector where the Reliance industry has not stepped in. The industry, primarily
involved in oil and gas, further expanded its portfolio in 2015 by foraying into
the concentrated telecom sector with Reliance Jio and lately into 5G network
equipment. Reliance Jio is also expanding the retail arm by acquiring key
companies. It is no secret that the government policy support has brought
Reliance to obtain its strategic position in the country.
On June 22, 2020, Reliance Industries Limited (RIL) shares soared to a record
high of more than Rs 1,804. It also crossed the benchmark of an Indian
conglomerate with a market capitalisation of more than US$150bn. This entire
fund-raising effort was made possible only due to timely and vital change in
the fine print of a set of regulations issued by India’s stock and financial
market regulator- Securities and Exchange Board of India (SEBI). It prevents
a company from seeking to conduct a rights issue of shares in a “fast track”
mode when there are pending and on-going cases against a company regarding
violation of trading of securities laws.34
The government has also tweaked the FDI e-commerce policy by restricting
foreign investment into e-commerce retail and limiting sales of a single seller
via their platforms to 25 percent. This has hugely benefitted Reliance.35 The
anti-dumping duty on purified terephthalic acid (PTA)36 imposed several years
ago, which was abolished only last year, also seemed to be a move to benefit
Reliance.37
Such an amalgamation of political will with private business pursuits leads
to crony capitalism and distorts the economy. Moreover, as seen from the
examples of other countries, sometimes the powerful national champions
eventually threaten the authority of their government that lent support to it
to reach that position. Instead of directing the regulatory actions toward
creating national champions, a country, especially a developing one, should
encourage competition among the market players to promote the growth of its
economy.

Inter-Agency Cooperation of Sectoral Regulators with Competition
Authority
Another regulatory challenge that often arises in developing countries pertains
to the coordination between sectoral regulators and competition authorities.
Competition Law is one of the major laws around the world for market
regulation. In most developing countries, it is still at a nascent stage. In the
digital market case, the conflict is emerging more frequently as several new
laws appear to have overlapping provisions with competition laws causing
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legislative ambiguity and regulatory burden. Moreover, the complexity of the
ecosystem of digital markets also causes regulatory overlaps. This can lead to
forum shopping by the complainants and increase the regulatory compliance
burden for the market players.38
There are various approaches to overcome the overlapping jurisdiction of the
sectoral regulator and the competition authority. Generally, the approaches
opted by the countries fall into five broad categories–
1. The sectoral regulator is responsible for technical and economic
regulation, while the competition authority exclusively deals with
competition enforcement.
2. The sectoral regulator is responsible for some or all competition
enforcement and technical and economic regulations.
3. The sectoral regulator exclusively deals with the technical and economic
regulations and enforces competition law in coordination and
collaboration with the competition authority.
4. The sectoral regulation deals only with the technical regulation and
the competition authority enforce competition law and economic
regulation.
5. The entire sector is governed solely through competition law enforcement
by the competition authority.39
Indian Experience
The CCI is duty-bound under Section 18 of the Competition Act, 2002 (the
Act) to eliminate any practice affecting competition in the Indian market.40
The markets specified under this section and throughout the Act cover all the
sectors. The majority of the sectors also have sectoral regulators, which are
given powers to promote competition in respective sectors but not regulate
any unfair trade practices. Even though this distinction is clear and should
not deter antitrust scrutiny in the presence of sectoral regulators, jurisdictional
ambiguity still has often been used by the defendants to deter it. This has
opened the floodgate of litigation against the orders of CCI.41
One of the widely used cases for availing stay orders on antitrust scrutiny by
the defendants is the Reliance Jio case. An information was filed by Reliance
Jio Infocomm Limited (“Jio”) against Bharti Airtel, Vodafone and Idea Cellular
limited and two others alleging cartelisation. The CCI directed the DirectorGeneral’s investigation into the matter. The four opposite parties subsequently
filed writ petitions in the High Court of Bombay to quash the proceeding in
CCI, challenging its jurisdiction for the matter. The High Court held that
while the Competition and TRAI Act are independent statutes and do not
have conflicting jurisdiction, the Competition Act is not sufficient to decide
and deal with conflicts arising out of the provisions of the TRAI Act and the
contract conditions under its regulations. Aggrieved by the orders of the High
court, Jio and CCI subsequently approached the Supreme Court. The Supreme
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Court did not bar the jurisdiction of CCI, but considering that the matter
pertains to the telecom sector, which TRAI regulates, it believed that the
matter would be more competently handled by TRAI, allowing it to deal with
the matter first, followed by the CCI investigation.42
Therefore, the founding legislations of the sectoral regulators have created
an overlap between the ex-ante regulation and ex-post competition enforcement,
which has given rise to several conflicts in the past. Jurisdictions other than
India with more mature competition enforcement have also been victims of
such conflicts. We discuss below the approaches adopted by other countries to
resolve these set of regulatory issues.
International Experience
In the 2010 Deutsche Telekom AG v. European Commission case,43 the Court
of Justice of the European Union (CJEU) recognised the vital role of a
competition authority where the sector-specific regulators failed to prevent a
dominant firm from engaging in abusive conduct harming the relevant market.
The judgment of the CJEU affirmed that even if the abusive conduct of a
dominant company escapes the radar or is absolved, the same could be
investigated and penalised under Article 102 of the Treaty on the Functioning
of the European Union (TFEU). The decisions of national regulatory authorities
also do not affect the power and jurisdiction of the Commission to find EU
competition law infringements.
The view of the American Supreme Court in the Trinko case44 was that the
court applying antitrust law should act as ‘central planners’, given that issues
such as excess pricing are best addressed by specific sector rules. In this
regard, the generality of the antitrust rules renders sector-specific regulation
more appropriate to address sector particular market failures and supervise
the firms’ behaviour in their interactions with competitors. There is no room
for the application of antitrust law where sector-specific regulation covers
the field.45
The UK regulatory ecosystem exhibits a concurrency model of powers in sectors
like energy, telecommunication and banking. The Financial Conduct Authority
(FCA) and the CMA have concurrent powers of competition enforcement in
relation to the country’s financial services market. However, Merger control
remains strictly in the domain of CMA. The FCA considers the competition
violation in the sector before the CMA steps in. FCA can make a Market
Investigation Reference (MIR) to CMA if it has specific competition concerns.46
In 2014, the CMA also published guidance on the concurrent application of
competition law to regulated industries. The guidance sets out the information
for the regulated sectors affected by the concurrency provisions and further
explains how these powers would be enforced.47
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The Competition & Consumer Commission of Singapore (CCCS) established
the Community of Practice for Competition and Economic Regulations
(COPCOMER) in 2013. COPCOMER is an inter-agency platform for various
government agencies to collaborate and learn about local and overseas market
developments and share best practices and experiences on competition,
consumer protection and regulatory issues. COPCOMER encourages the
adoption of harmonised and effective competition, consumer protection and
regulatory policies based on the shared best practices and experiences. The
same is achieved by means of various yearly events like High-Level discussions
(Regulators’ Tea), seminars, newsletters, training etc.48
The French Telecommunication sector regulator Autorité de Régulation des
Communications Électroniques et des Postes (ARCEP) and the competition
authority of the state Autorité de la concurrence (AdlC) have come to a
constructive note to eliminate the conflict of overlapping jurisdiction and rather
use the expertise of each other for better enforcement. ARCEP must consult
AdlC when carrying out the market analysis to identify the operators enjoying
significant power in the relevant market. The AdlC is responsible for consulting
ARCEP when investigating a telecommunications matter.49
A cooperative consultation approach akin to French jurisdiction would help
avoid regulatory confusion and delay of adjudication. The input of both the
sectoral regulator and the competition authority would lead to more holistic
enforcement on the technical and competition front. Over the past few years,
CCI has locked horns with various sectoral regulations and spent hours in
High Courts and Supreme Court over the matters of jurisdiction to investigate
in a particular case. If the sectoral regulator works with CCI to achieve their
individual yet complementary goals, expensive and expansive litigation can
be avoided.

Conclusion and the Way Forward
As the digital market issues are relatively new, it may take time to design
optimal regulations. EMDEs should be cautious of imitating the regulatory
actions of the AEs without assessing the need and implications for their
country. What is necessary is a continuous review of the regulations to evaluate
their effectiveness and amendment, if needed.
Stakeholder consultations are crucial to ensure that the proposed legislation
meets the objective and is not driven by vested interest. The consultation
process can be a key step to formulate better regulatory policies, especially
for more dynamic and complex digital services and platforms. It is more
important for EMDEs to have inclusive and continual stakeholder
consultations to ensure that a holistic view is received on various issues as
the cost of suboptimal regulations may be much more for them.
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Furthermore, as internet services are not bound by the state’s geography and
are present globally, the EMDEs must keep up with such developments. Due
to network effects, market concentration is already a big concern in digital
markets, which is further amplified by the policies directed towards creating
a national champion. The policies should rather promote market competition.
Digital market regulations need to achieve synergy between the freedom to
innovate and prevent the market from tipping favouring a handful of players.
This also necessitates interagency cooperation between sectoral regulators
and the competition authority.
While optimal regulation is hard to achieve, it is pertinent for developing
countries to address some of these major regulatory challenges in the newage digital markets to promote growth in the economy and remain competitive
in the global markets.
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CHAPTER 6

Emerging Concerns about the
E-Commerce Ecosystem in India
in the Evolving Digital Economy
Introduction
With the advent of technology and arrival of the Industrial Revolution 4.0,
e-commerce now forms an integral part of every nation’s economy. The
expansion of the Information and Communication Technology (ICT) landscape
has ensured ample opportunities for producers and users of developed and
developing countries. Further, the onset of the pandemic has given an
accelerated push to digital revolution and reliance on e-commerce
marketplaces. With these considerable opportunities, the e-commerce sector
also presents several regulatory challenges on account of its distinct nature
and this paper will outline and review these.
Being one of the fastest growing sectors, it is estimated that half of the
absolute value growth for the global retail sector over the 2020-25 period will
be digital.1 This amounts to a whopping US$1.4tn.2 In the Indian context,
a report shows that the e-commerce market is expected to grow to US$111.40bn
by 2025 from US$46.2bn, as of 2020.3 The last quarter of 2020 alone registered
a growth of 36 percent.4
With nearly 1.2 billion mobile subscriptions, India is home to the secondlargest mobile subscription and internet subscriber base in the world.5 Being
one of the largest and fastest growing digital markets in the world,6 each
month, India adds approximately 10 million daily active internet users - the
highest rate in the world.7 A report estimates that internet access will
double by 2026 and 915 million Indians will be on the internet.8
Further, the Indian government has wholeheartedly been lending support
for an inclusive digital shift as well, spearheaded by initiatives such as
‘Digital India’ to transform India into a digitally empowered society and
knowledge economy.9
This chapter has been contributed by A. Didar Singh, Distinguished Fellow, CUTS International
(IAS Retd) and Former Secretary-General, Federation of Indian Chambers of Commerce &
Industry (FICCI); and Vidushi Sinha, Research Associate, CUTS International
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The COVID-19 has fuelled digital revolution and penetration in India. The
imposition of the lockdown and World Health Organisation (WHO) advisory
to comply with social distancing norms led to increased dependency on
digital platforms. Reports have claimed that the lockdown served as an
‘inflection point’ for e-commerce in India.10 In fact, even though the year
2021 witnessed an overall shrinking in the retail market by around 5
percent, the e-commerce market saw a whopping growth of over 25 percent,
despite the imposition of the national lockdown and multiple disruptions in
regional pockets.11
Accessibility to e-commerce services remains no longer a privilege, but rather
a necessity, in both the urban and rural areas. The pandemic brought a
structural shift in shopping behaviour and unique consumer trends.12 National
level surveys portray that 49 percent of respondents chose e-commerce to
buy goods during the 12 month period March 2020-21.13
Reports indicate that it is likely that the consumer shifts seen during the
pandemic are here to stay.14 For example, elderly consumers who started
their engagement with e-commerce in the most probability shall continue to
do so.15 This shift in digital commerce,16 paves the way for ample prospects
in e-commerce, which can be observed by the fundraising boom that ecommerce companies, tech start-ups and app operators are undergoing.17
In theory, e-commerce marketplaces can offer a whirlwind of opportunities
to MSMEs as far as wider market access is concerned, including exports.
This includes cost effective listing on e-commerce platforms, more investment
in expansion efforts and utilisation of the power of ICTs to overcome and
leap over boundaries with their products and services. However, we are
seeing that the marketplace is largely concentrated whereby only a few
players are reaping the major benefits of the flourishing and ever-expanding
consumer base.
It is imperative that growth in the e-commerce domain happens in a holistic
fashion to ensure equitable growth, as envisaged by the Sustainable
Development Goals (SDGs). The digital aggregation of services has certainly
given rise to an ecosystem of opportunities and potential. But, the emergence
of this roaring digital economy also brings with it a kind of a ‘Pandora’s Box’
of technical and regulatory challenges, which initially seen as positive, could
turn out not to be so.
The complexities and potential for disputes in e-commerce are bound to
increase with the consumers’ increased reliance on this sector and their
increased interaction with it. Especially with the consumers’ growing trust
and consumption patterns shifting online, it is imperative that the
unprecedented and phenomenal growth in this sector occurs sustainably.
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The fact that the e-commerce marketplaces witness waves of innovation do
not make matters easier for the regulatory mechanism. The government and
regulatory authorities are often inadequately equipped and are simply unable
to regulate (or even fully understand) the energy and dynamism in the
industry.
As regards the current regulatory landscape, the e-commerce industry is
already governed by a plethora of laws. On account of the fact that ecommerce cuts across different sectors, the ecosystem is primarily subjected
to Competition Act, 2002; Consumer Protection (E-commerce) Rules, 2020;
Information Technology (Intermediary) Rules, 2021; the draft National Ecommerce Policy; Foreign Direct Investment (FDI) Policies; Contract Act,
1872; intellectual property laws and taxation laws, among others.
For the e-commerce marketplace to serve as a platform of equitable
development, it is necessary for this space to be regulated optimally and
have a stable framework. It is at par for the course that we want an open
democratic ecosystem to operate. However, it is easier said than done. This
chapter seeks to lay down the current regulatory landscape of e-commerce
marketplaces, track its evolution and suggest the best way forward in a
manner that ensures that consumers’ interests are not disadvantaged, and
that the e-commerce ecosystem is more inclusive.

The Evolution of the Policy and Regulatory Landscape
The policy and regulatory landscape of the e-commerce marketplace have
witnessed some important changes in the past year. The Consumer Protection
(E-Commerce) Rules, 202018 (E-Commerce Rules) and its proposed draft
amendments have been a major development in this regard. The Information
Technology (Guidelines for Intermediaries and Digital Media Ethics Code)
Rules, 202119 (IT Rules) and the leaked version of the draft National ECommerce Policy (NEP), 202120 have sparked a major debate as well.
In any event, the draft was like a Christmas Tree capturing all types of
concerns that can be dealt with other existing laws and mechanisms. It was
later dropped and (at the time of writing this chapter) efforts are still
ongoing to draft a new one. The fact that regulators and government
departments are showing keen interest in the e-commerce marketplace and
its governance by vehemently raising concerns also indicates that e-commerce
is gaining the attention of all stakeholders.
The regulatory landscape is going to witness some noteworthy changes on
a legal as well as policy front in the near future. However, taking a step
back, it is essential to first assess the current landscape and then analyse
the regulatory and policy background. This would set the stage for deficiencies
in the law and lay the base for analysing subsequent changes.
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Evolution of the Regulatory Regime
Consumer Protection Regime

The “emergence of global supply chains, rise in international trade and the rapid
development of e-commerce have led to new delivery systems for goods and services and
have provided new opportunities for consumers.”21 These opportunities and
informational asymmetry between the consumers and the platforms have
given rise to a host of other issues, including but not limited to a range of
unfair marketing practices.22 Since consumers lie at the heart of an economy,
it is essential that their rights are protected. In light of the same, the
Consumer Protection Act, 2019 23 clearly mentions that the Central
Government may take measures for the prevention of unfair trade practices
in e-commerce.
In the present scenario, debates regarding e-commerce regulation would be
incomplete if there is no mention of the Consumer Protection Act, 201924 (CP
Act), the recent Consumer Protection (E-Commerce) Rules, 202025 (E-Commerce
Rules) and the proposed amendments to Consumer Protection (E-commerce)
Rules, 202026 (draft amendments to E-Commerce Rules). The complaints seen
after the publication of the E-Commerce Rules and widespread discontent
after amendments made to it, present a case of regulatory friction and
overreach.
Scope of the draft amendments to E-Commerce Rules
The draft amendments to E-Commerce Rules released by the Department of
Consumer Affairs appear to overarching and seem to govern relationship
with the business side with more Platform-to-Business (P2B) considerations,
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rather than direct consumer protection issues. The draft amendments do not
assert any new consumer rights or add to the existing consumer grievance
redressal matrix, but rather concentrate on additional obligations of ecommerce entities. By stepping outside the domain of interests of consumers27
and going to the extent of addressing regulation of another stakeholder,
seemingly outside the purview of the COPRA, the draft amendments to ECommerce Rules are probably transgressing their jurisdiction and presenting
a case of regulatory overreach.
A Case of Regulatory Friction & Overlap
The draft amendments to E-Commerce Rules were brought to the fore in
light of several complaints against widespread cheating and unfair trade
practices being observed in the e-commerce ecosystem, without really testing
the effectiveness of the E-Commerce Rules, 2020.28 Moreso, regrettably, the
Proposed E-Commerce Rules step on the toes of the mandate of many other
domains and ministerial departments, as explained below.
Additional Compliances for E-Commerce Entities: The first instance of
regulatory overlap can be made out by the duplication in the process of
registration. The draft E-Commerce Rules require every e-commerce entity
intending to operate in India to register with the Department for Promotion
of Industry and Internal Trade (DPIIT).29
It is to be noted that the E-Commerce Rules, 2020 already have provisions
for mandatory disclosure requirements for e-commerce entities, which include
the physical address and contact details.30
This adds unreasonable friction by burdening entities with a layer of additional
work, especially when there is an easier way of procuring the same data.
Further, there is a blanket requirement for the appointment of officers and
incorporation of grievance mechanisms, irrespective of the scale of operations,
which shall additionally impede growth of e-commerce entities. Rajiv Kumar,
Vice Chairman of the NITI Aayog has opined that the draft amendments
“will severely harm Ease of Doing Business and impact small businesses”.31
Besides NITI, the DPIIT too have flagged several anomalies, questioned
some provisions and suggested remedial tweaks in an Office Memorandum
sent to the Department of Consumer Affairs, the Finance Ministry too has
raised issues. Review is always good, it is just that it leads to a maze of
uncertainty and non-stability in the market place.
Competition Concerns: Further, from the perspective of online vs offline
marketplaces, additional compliances placed on e-commerce entities disrupts
the level playing field for competition. The traditional brick-and-mortar
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commerce entities shall be required to comply with if the draft amendments
to E-Commerce Rules are enforced.
Conflict with Competition Law: From a competition lens, the fact that the
draft amendments to E-Commerce Rules explicitly mention that no e-commerce
entity that holds a dominant position in the market, shall be allowed to
abuse its position32, seems unwarranted. The Competition Commission of
India (CCI) is the appropriate forum to deal with such matters under the
Competition Act, 2002. According to a Ministry of Corporate Affairs (MCA)
office memorandum, dated 22 July 2021, “consumers may be prompted to bring
cases of abusive conduct against dominant enterprises before consumer fora”, as a
result of the draft amendments.33 Opportunities for forum shopping must be
avoided at all costs otherwise the intention of having such specialised
regulators shall be lost in the first instance itself.
Consumers’ Data Regulation: Since e-commerce entities are intermediaries,
there must be a synergy between the E-Commerce Rules and the IT Rules.
Had the draft amendments to E-Commerce Rules been formulated keeping
the current regulatory landscape in mind, circumstances of regulatory friction
and jurisdictional overlap may have been avoided. Ultimately, the e-commerce
regime has to be holistic and consider the concerns of all relevant stakeholders.
Regulation of Competition

Though e-commerce platforms are an obvious source of competition, players
at all levels pose the threat of competition. A tussle between online and
traditional brick-and-mortar businesses, domestic and international market
players as well as competition among e-commerce platforms themselves,
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among others, is observed in the market economy. The presence on a platform
gives rise to a potential threat of vertical access restrictions, horizontal
access restrictions and autogenous access limitations.34 Further, a major
problem is observance of market dominance by few players, who usurp a
chunk of the market share by deep discounting, allegedly amounting to
predatory pricing.
The marketplace offers the opportunity of tapping onto a digital multi-sided
platform. Multi-sided platforms are characterised by two types of competition
– inside competition, which occurs among users who are on the same side
of the platform and outside competition, which happens between different
platforms, competing for consumers.35
Additionally, it is observed that on account of consumer convenience and
online price transparency,36 preferences are gradually and increasingly tilting
towards e-commerce. It is being seen, after COVID-19, many suppliers and
operators of brick-and-mortar stores have started considering increased
participation in e-commerce.37
Agencies globally are recognising the threat faced by e-commerce marketplaces
against fair competition and, therefore, are intensifying their scrutiny of the
digital market economy.38 The relevant agency established by the Indian
competition law is the CCI.39
The CCI has been constituted as a statutory body to ensure healthy competition
in markets and also functions as a regulator.40 The Supreme Court opines
that “a unique feature of the CCI is that it is not sector based body but has the
jurisdiction across which transcends sectoral boundaries, thereby covering all the
industries, with focus on the aforesaid object and purpose behind the Competition
Act, 2002”.41
The Report of the CLRC42 in July 2019 primarily presents an analysis on
the regulatory architecture, functioning of the CCI, determinants on
appreciable adverse effect on competition (AAEC) (and includes data and
network effects), collective dominance and advocacy, among others. Further,
the CCI Market Study on E-commerce,43 released on January 08, 2020, has
been a monumental development in the regulatory landscape of e-commerce
marketplaces as it triggered a series of investigations and regulatory focus
on this landscape. The study identifies a host of competition issues, including
platform neutrality, platform-to-business contract terms, platform price parity
clause, exclusive agreements and deep discounting.
Data as an Abuse of Dominance Determinant
The deliberations in the CLRC provide some useful insights on dealing with
data from a competition perspective. It recognises that online businesses
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have garnered access to a large amount of data,44 which enables a better
assessment of consumer trends, likes and dislikes. With this increased
bargaining power, there is a reasonable preponderance of probability that
there may be abuse of dominance by entities with access to more data. CLRC
upon examination observes that ‘data’ by itself could be a determinant for
dominance. The onus for this interpretation must lie on the CCI.45
Self-Regulation
Among other things, the CCI e-commerce market study stipulates ‘selfregulation’ to ensure fair and competitive practices. This facilitates a
sustainable and equitable e-commerce market in India. Keeping in mind, the
informational asymmetry between enterprises that are dominant in the
relevant market (sellers) and buyers, CCI established a mechanism to review
exclusionary conduct in their contracts.
Furthermore, to curb any discriminatory and unfair terms being incorporated
in P2B contracts to the effect that e-commerce platform operators enjoy a
leveraged status, the market study46 also highlighted the practices undertaken
by e-commerce platforms of manipulating search results and user review
and ratings, by fixing price algorithms to display inflated review ratings.
The concerns surrounding platform neutrality were also cited as being of
utmost importance to address, wherein the CCI suggested that a procompetition approach could be achieved only when there is an amelioration
of credibility and transparency in search ranking, collection, use and data
sharing, among other things.47
Foreign Investment Concerns
The DPIIT has been an important stakeholder for determining the amount
of foreign intervention by way of amount of foreign investment permitted in
a sector in India. The Indian government’s first attempt at effectively
regulating the e-commerce space can be traced back to the many amendments
made to the national FDI Policy, starting from 2000. The Department of
Industrial Policy and Promotion (DIPP), (now DPIIT) – in 2000 issued a
notification allowing 100 percent FDI in business-to-business (B2B) ecommerce, provided that the company receiving the investment would divest
26 percent of their equity to the Indian public in five years, if the company
was listed overseas.48 This was the first major FDI policy decision affecting
e-commerce.
The next development in the FDI policy with respect to e-commerce was in
2012, when the DIPP stated that retail trading through business-to-consumer
(B2C) e-commerce was barred for companies with FDI, regardless of whether
they were engaged in single brand49 or multi-brand retail trading.50 This
was not received well by the industry as the government had only recently
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increased the FDI limits for brick-and-mortar stores (termed as big box
retail) through the government route in both single brand and multi-brand
retail.51
Amidst the growing interest and debate around permitting FDI in B2C ecommerce, DIPP released a discussion paper in 2014 seeking feedback from
stakeholders on whether to allow FDI in retail e-commerce or not.52
Subsequently, in 2015, the DIPP permitted FDI in e-commerce for singlebrand retail trading entities, on the condition that they operated through
physical stores in India.53
Inventory-Based v. Market-Based Model
By 2016, significant changes such as expansion of the definition of e-commerce
and distinguishing between ‘inventory-based’ and ‘marketplace-based’ models
of e-commerce, were witnessed.54
The FDI Policy55 allows an automatic entry route of investment for e-commerce
activities, as 100 percent FDI is permitted in the marketplace model of ecommerce. However, FDI is not permitted in the inventory-based model of
e-commerce and restrictions are placed on the same. There are concerns
about the ease of doing business (EoDB) that arise since additional compliances
are placed on e-commerce entities with FDI as against the domestic entities.
Further, several other conditions are laid down for e-commerce entities.
These conditions raise questions about whether the FDI Policy is the
appropriate forum to discuss the conditions that should be imposed on ecommerce entities.
Registration of E-Commerce Entities
The DIPP published Press Note 2 of 2018 on December 26, 201856 which
pulled the reigns of existing regulations applicable to e-commerce entities
having FDI. This Press Note seeks to amend India’s existing FDI Policy,
2017, with effect from February 01, 2019. The Press Note requires every ecommerce entity intending to operate in India, to register with DIPP.
Tech and Data
The data privacy and tech domain in India is largely unregulated. The
Personal Data Protection Bill, 2019 (PDPB)57, The Information Technology
Act, 200058 (IT Act) and Non-Personal Data Framework (NPDF) are relevant
for the e-commerce system. While the IT Act governs the validity of the
transactions and contracts formed between sellers and buyers, the upcoming
data protection regime effectively is required to comb through concepts of
privacy and data collection by e-commerce players.
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Digital Payments
Further, since digital payments form a core component of the e-commerce
ecosystem, it is pertinent to mention the RBI proposal to regulate payment
gateway service providers and payment aggregators has an obvious impact.
Its Payment and Settlement Systems - Vision 2018 states that “The increasing
growth of electronic payments, especially online payments, riding the growth of e-commerce
and m-commerce transactions, has brought to the fore the increasing role and importance
of entities that facilitate such online payments such as payment gateway providers and
payment aggregators. The current guidelines on maintenance of nodal accounts for such
intermediaries (monitored through banks) are indirect and address only a few specific
aspects of their functioning. Given their increasing role, the guidelines will be revised
for the payments related activities of these entities.”
To move towards its vision, the RBI has appointed a high-level committee
headed by Nandan Nilekani, Chairman of Infosys to review the existing
status of digitisation of payments in the country, identify gaps in the
ecosystem and find ways to bridge them. As a result, the RBI has taken
many steps towards formulating a comprehensive framework to address
digital payments.
Evolution of National e-Commerce Policy (NEP)
Discussion Paper on E-Commerce in India
The 2014 Discussion Paper by DIPP formed one of the earlier efforts to
recognise e-commerce as an important sector. The paper primarily sought
feedback from stakeholders on whether to allow FDI in retail e-commerce or
not.59 Largely, this Paper was well received as opening the e-commerce
sector at that point meant offering a greater range of market players for
consumers to choose from. As a cautionary note, the Paper had discussed
that a result of this move might lead to the dumping of cheaper products in
the Indian market.
Draft NEP Policy, 2019
The first official ‘Draft National E-Commerce Policy’ was released in February
2019.60 The Draft NEP, 2019 does a remarkable job in terms of identifying
policy concern areas. Not only does it cover multiple dimensions of the ecommerce ecosystem but also includes spillover effects of this ecosystem in
fields such as data, competition and intellectual property. The six broad
issues, around which the policy revolves include (i) data, (ii) infrastructure
development, (iii) e-commerce marketplaces, (iv) regulatory issues, (v)
stimulating domestic digital economy, and (vi) export promotion through ecommerce.61
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A bare perusal of the draft NEP shows that the policy has been drafted
keeping the socio-political landscape in mind. Government schemes such as
Make in India and Digital India are largely supported by the Draft NEP.
However, there are several areas in the policy that were ambiguous, thus
raising concerns about whether it was an internet policy, a data regulation
policy, or an e-commerce policy.62 Firstly, while it covers multiple aspects,
the Draft NEP could have focused more on the specifics of e-commerce.
Important terms such as e-commerce itself do not have updated and satisfactory
definitions.63
Secondly, the push for data localisation and curb cross-border data transfers,
places an over-reliance on Indian data centres. These protectionism principle
undertones pose concerns. There are practical problems as well on account
of India’s surveillance incapability, lack of transparency and absence of
independent oversight. Centralisation only adds to the vulnerability.64
Excessive regulatory oversight brings in friction, reduces the ease of doing
business and impacts the sector and investment negatively. The adverse
impact shall be witnessed most by start-ups and consumers.65 Additionally,
technical terms such as e-commerce and digital economy are used
interchangeably across the Draft NEP, 2019 which is problematic.
Overall, the draft NEP is ambiguously worded and does not seem to be
backed by adequate empirical evidence and research. There are hardly any
statistics, contemporary trends or relevant developments in the industry
that are mentioned throughout the piece. And, even though the inclusion of
aspects such as data storage has been noteworthy, the NEP is far from
comprehensive or holistic in its approach.
Subsequent Development in NEPs
Subsequently, in early 2020, several media articles referred to an updated
version of the e-commerce policy66, which stipulated for the establishment of
a new e-commerce regulator that could access source code and algorithms to
mitigate biases in addition to accessing non-personal data for law enforcement
and taxation purposes. Furthermore, the new policy in 2020 also acknowledged
issues revolving around revenue base erosion, privacy, anti-competitive
behaviour, consumer protection, national security, counterfeit products,
piracy, and copyright infringement, among other things, that needed to be
addressed.
The draft NEP of 2021 was reported to be a vision document for the ecommerce ecosystem in India that would outline a broad scope for regulatory
oversight for key issues instead of a targeted focus on framing specific
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regulations.67 Even though it acknowledges and attempts to address concerns
around anti-competitive behaviour and unfair competition in the market,
there are various issues that have not been dealt by it, such as access to
source codes.
The drafts from 2018 to 2021 throw light on and indicate how the government’s
thinking has shaped up. As compared to the draft of 2018, the subsequent
drafts avoided overly protectionist measures, and rather stated that all laws
will apply equally to both domestic and foreign marketplaces. Despite this,
several policy issues in draft NEP still remain, in addition to policy areas
which are ignored that require greater deliberation through robust stakeholder
consultations with the objective of ensuring that the e-commerce policy can
contribute to the development of an equitable and inclusive e-commerce
ecosystem for the country.
Based on the hue and cry over the release of the draft amendments to ECommerce Rules by industry players, consumers and even government
departments and bodies, Piyush Goyal, Minister of Commerce and Industry,
Minister of Consumer Affairs and Food and Public Distribution and Minister
of Textiles, has asserted that the proposed e-commerce policy shall be robust
and balanced and therefore a review of the rules has started.68
The Minister has set up a committee, chaired by him, to “democratise digital
commerce” and “provide alternatives to proprietary e-commerce sites,”
according to a ministry press release.

Conclusion and the Way Forward
Going forward, it is imperative that a policy and regulatory mechanism is
charted out for the Indian e-commerce growth story to be a successful one.
There have been proposals to create regulators, however, this is not the end.
The key is the regulatory process. The drastic change in the nature of the
state from a police to a welfare state ensures that the economy should be
‘steered’ by just and fair regulation. In this regard, the following points
could be useful.
A Case of Regulatory Friction
Currently, India has many regulatory mechanisms issued by different
departments. The multiplicity of institutions involved is posing concerns for
all stakeholders at large. Consumers are unaware of proper grievance redressal
mechanisms. Companies are bound by the ever-changing directives issued
by different departments of the government and the jurisdictional clashes
between departments lead to further confusion in the sector. Since there is
a multiplicity of regulators involved, there tends to be fragmentation in this
sector.
Emerging Concerns about the E-Commerce Ecosystem in India in the Evolving Digital Economy 

95

This problem largely arises because of the distinct nature of e-commerce.
Being multi-disciplinary and inter-sectoral, e-commerce truly cuts across
different industries. A comprehensive framework governing e-commerce must
be present when areas are left in the grey, it gives way for corporations to
flout norms and reap profits at the expense of consumers. A clear, consistent
legal and regulatory framework is needed that shall mould, promote and
support the growth of this sector. The focus must be on ensuring optimal
competition in the market for the benefit of consumers. The National ECommerce Policy in the pipeline is awaited with bated breath. It shall
undoubtedly chart the future for e-commerce and lay the tracks for where
this sector is headed.
Revamping the Competition Regime
Stringent Provisions to be incorporated
The Supreme Court’s ruling on the CCI’s turf war with the Telecom Regulatory
Authority of India (TRAI) affirms that “the Commission is a market regulator and
has the jurisdiction to look at those issues which affect competition in markets in
India”.69
However, the Supreme Court of India while determining this case subjects
the jurisdiction of the CCI to the findings of TRAI. In doing so, the Supreme
Court not only grossly undermines the authority of the CCI but also misses
out on the opportunity to formalise cooperation and coordination with sectoral
and competition regulators.70
CCI must be provided with a greater role and more stringent policy.71 The
role of sectoral regulators should be an ex-ante one whereby they promote
competition in their respective sectors. It is imperative that CCI’s role is not
diluted at any cost and a principle-based approach for determining anticompetitiveness is adopted.
CUTS has been lobbying for dealing with such turf issues by making it
mandatory for sectoral regulators to consult with CCI and vice versa. This
is the system being followed in European Union states. It can be done in
India too by making necessary amendments in all laws governing sectoral
regulators and competition authority.
Recognition of Collective Dominance
As regards the abuse of dominance, the Indian regime does not recognise the
concept of collective dominance; therefore, the CCI has not interfered in the
airline industry, 72 pharmaceutical industry, 73 cement industry, 74 film
industry75 and even among the e-commerce marketplaces.76 The Competition
Act, 2002 does not provide for ‘collective abuse of dominance’ that is, abuse
of dominance by more than one enterprise collectively.77
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In the Cab Aggregators case,78 the CCI opines that the existence of two strong
players in the market is indicative of competition between them, unless they
have specifically agreed not to compete. In saying so, the CCI goes on to
reject the argument regarding the collective dominance of Ola and Uber.
As has been rightly observed by the Court of Justice of the European Union
in its decisions of Pierre Fabre and Coty Germany GmbH, in a digital economy,
price is no longer the sole parameter of competition and that competition
law, therefore, has to reconstruct the theoretical background required to
explain the tensions contained in the design of concentrated marketplaces.79
Keeping in mind the intricate and dynamic nature of platform markets,
there is a need to move from a forms-based approach to an effects-based
approach. There has been an emergence of new criteria for determination of
dominance such as network effects and control over consumers’ data by a
firm.80 This can be ensured if a collective or joint dominance principle is
recognised in India. A Committee on National Competition Policy in its draft
report of 2011 has recommended such an amendment including the one
relating to turf conflicts referred above.
The Competition (Amendment) Bill, 2012,81 sought to amend the Competition
Act, 2002 to include within its purview ‘joint’ abuse of dominance, but
somehow it did not get through. The CLRC in July 2019 noted that other
jurisdictions have recognised the concept of collective dominance such as the
European Union82 but relies on a paper83 to say that this collective dominance
provision has been pursued only in limited circumstances.84
Further, CLRC opines that in other developed jurisdictions such as the US
and Australia, collective dominance has not been recognised and even the
few jurisdictions that have incorporated these provisions have not seen any
enforcement actions regarding it as such.85 “Keeping in view the economic
development of the country,”86 it may be time to reconsider incorporating this
concept. Empirical market-based research must be conducted to determine
whether a collective dominance provision is required in the Indian competition
law.
It is rather odd that in many cases prices of commodities rose up without
any explicit collusion among the traders such as in onions and tomatoes
when their production fell down. Clearly, this was a case of implicit collusion
when traders would follow a bigger price setter in the market. There was
no collusion whatsoever. This type of malpractice would fall under collective
abuse of dominance.
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Technology Wings
Incorporation of a ‘technology wing’ within the CCI may prove to be fruitful
to determine abuse of dominance in the digital economy. The UK Digital
Markets Unit (DMU) targets powerful intermediary online gatekeepers and
keeps a check on competition in the market. Just like the DMU is working
in close consonance with the communications regulator and other regulators
to determine the requirements of their consumers, India must also rely on
market-based research and rounds of stakeholder consultation to ensure the
technology wing of the anti-trust regulator is headed in the right direction.
Time of Intervention
One of the first news pieces that covered competition concerns in the ecommerce space involved allegations of unfair business practices against five
e-commerce websites in the year 2015.87 The CCI at this point did not
interfere in the sector and in fact, went a step further by abstaining from
even going into the question of abuse of dominance.88 Two out of these five
players came under the scrutiny of the Commission on January 13, 2020 for
abusing its dominant position by way of exclusive agreements, deep
discounting and preferential listing of labels.89,90
Getting the timing right for regulation is also important as a ‘too early
regulation’; would kill innovation and a ‘too late regulation’ will throttle
performance of firms. Further, by then it may be too late to cater to consumer
grievances. Very recently, N V Ramana, Chief Justice of India, said that it
is expected of big organisations like Amazon and Flipkart to volunteer in the
interest of inquiry and transparency.91
Open Network for Digital Commerce
The Open Network for Digital Commerce (ONDC) is a welcome attempt by
the government to alter the platform-centric model of e-commerce marketplaces.
With self-preferencing being a major concern, ONDC aims to provide a
seamless competing experience for producers and users.
The ONDC “aims at promoting open networks developed on open-sourced methodology,
using open specifications and open network protocols, independent on any specific platform.
ONDC is expected to digitise the entire value chain, standardise operations, promote
inclusion of suppliers, derive efficiency in logistics and enhance value for consumers”.92
By giving special attention to help onboard small and medium players,93 the
ONDC may do wonders for platform neutrality and effective competition in
the market. However, what remains to be seen is whether the ease of doing
business can be maintained by the government, once such a platform is
developed.
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P2B Regulation
P2B regulations are the appropriate place for addressing duties and liabilities
of e-commerce entities (which was covered in the draft amendments to ECommerce Rules), general small business’ concerns in their interaction with
dominant platforms, which include:
N
the possible adoption of discriminatory practices by platforms to favour
specific service providers;
N
unreasonable pricing that deters small service providers;
N
lack of transparency in the listing of goods and services;
N
changes in terms and conditions by platforms without prior notice;
and
N
unilateral delisting/suspension of accounts, among others.
In a statement, Pradeep S Mehta, Secretary General, CUTS International
said, “The spirit of the consumer protection regime in India is to protect the end
consumers and to that end provide a layman friendly legal process. But the proposed
amendments, which include many elements of Platform-to-Business (P2B) and Businessto-Business (B2B) regulations, will add to the complexity and go against the spirit of the
Consumer Protection Act.”94
By placing all business facing concerns under the ambit of P2B Regulations
and covering solely consumer concerns in the consumer protection regime,
the undulating e-commerce landscape shall get streamlined significantly. A
certain degree of functional overlap may have happened owing to Minister
Piyush Goyal’s current critical portfolios as Minister of Commerce and
Industry (which should regulate P2B) as well as the Ministry of Consumer
Affairs and Food and Public Distribution (which protects consumer interests).
Surprisingly, no minister in the government has held both such portfolios
in the past, as one cannot expect the trade minister to overlook trade-related
issues as against consumer issues.
The most crucial underlining issue with respect to P2B concerns is the
maintenance of ‘platform neutrality’ by e-commerce entities. To ensure platform
neutrality, the emerging consensus is two-fold: (a) CCI to deal with it on a
case-by-case basis; and (b) crafting a new P2B regulation (maybe on the
lines of EU’s Digital Market Act) after considering various facets in an indepth manner and involving a multi-stakeholder process. An excellent P2B
regulation to discipline platform neutrality would require a whole-ofgovernment approach, including the competition regime, data protection
regime and FDI rules in the e-commerce space, among others. Platform
neutrality is an essential yet delicate matter, that needs to be dealt with in
a coordinated manner. As the digitalisation of the Indian market is still at
a nascent stage, P2B regulation optimality is also very important.
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Some time back, Morgan Stanley had estimated that India’s e-commerce
market could be worth US$200bn through the next decade. But this was
well before the landscape got severely altered and today, the uncertainties
could regretfully impact the expected benefits.
As Ramesh Abhishek, the former Industry Secretary has written, “Public
policy on e-commerce needs to place an equal premium on the views and
interests of all the stakeholders in the ecosystem to strengthen our domestic
businesses and create many more jobs and livelihood opportunities in the
country to fulfil the dreams of Atmanirbhar Bharat”.95
Towards that common objective, the regulation of e-commerce must ensure
a fair and transparent ecosystem that is beneficial for all stakeholders.
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CHAPTER 7

Enabling Universal Access to
Health and Education using
Digital Means in post-COVID India
Introduction
In the last two decades, the world has evolved a lot with the emergence of
the internet and related innovations. The adoption of digital means is growing
at an exponential rate. The occurrence of the COVID-19 pandemic in 2020
has further expedited the adoption. As the world came to a halt to prevent
the spread of the COVID-19 virus, digital means of communication and
commerce grew in importance.
Given the pandemic, digitisation has permeated almost all sectors of the
economy. Healthcare and education are fundamental to the social
infrastructure of any country that cannot be paused in adverse situations.
The prolonged social distancing norms translated to an unheard set of
challenges for these two sectors as they have been traditionally dependent
on being run in a physical setting. The complete digitalisation of essential
services like these has been a long-term development goal to realise in
months.
Acknowledging the importance and challenges of tele-medicine1 and digital
education, the government issued guidelines for both as an immediate
measure, which was a welcome step. However, there is a long way to enable
universal access to healthcare and education using digital means in India.
In this chapter, we investigate the present state and identify the gaps,
suggesting how to achieve this goal.

This chapter has been contributed by Garima Sodhi, Senior Policy Analyst, CUTS Institute for
Regulation & Competition; and Bhaavi Agrawal, Research Associate, CUTS Institute for Regulation
& Competition. The authors are grateful to Late Keshav Desiraju, Former Union Health
Secretary, Government of India for his comments and suggestions.
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Internet Penetration in India
A stable internet connection is a prerequisite for digital healthcare and
education services. India is one of the largest countries in the world in terms
of internet user-base with internet penetration. As per the latest TRAI
Report for April to June 2020, the total number of internet subscribers
increased from 743.19 million at the end of Mar 2020 to 749.07 million at
the end of June 2020. However, this means, close to 50 percent of the
population still lacks internet access. Moreover, the urban-rural divide in
access to the internet is also stark. While there are 98.35 urban internet
subscribers per 100 people, rural internet subscribers account for only 33
per 100.2
With the vision for digital India, the government is aiming to reduce this gap
with several initiatives. One such initiative is launching a highly ambitious
broadband internet proliferation scheme called Prime Minister Wi-Fi Access
Network Interface (PM WANI). This cabinet-approved scheme aims to set up
Public Data Offices (PDOs) in neighbourhoods to unlock digital services in
underserviced regions like the rural areas. Even small Kirana stores, which
are omnipresent in India, will become a PDO and enhance internet usage in
low penetration. No registration or license fees would be charged on setting
up such PDOs3 to ensure the accessibility of internet.
While the government, ministries and regulators are working tirelessly to
digitalise India, there are also grave instances where the government-ordered
internet shutdowns have been implemented in states. Internet shutdowns
further aggravate the connectivity. Internet was shut down for more than
100 days4 to curb the violence in the conflicted regions like Darjeeling and
Jammu & Kashmir.
Figure 7.1: Internet Shutdown in States in 2019

Source: https://www.dw.com/en/indias-internet-shutdowns-function-like-invisibility-cloaks/a-55572554
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In November 2020, the Central Government amended the Temporary
Suspension of Telecom Services (Public Emergency or Public Safety) Rules,
2017 capping the internet shutdown provides an upper ceiling of 15 days of
internet shutdown at a stretch.5 Although this modification is the need of
the hour, internet shutdowns lasting even for less than 15 days would
hamper access to services through digital mode, particularly in a health
emergency.
Apart from ensuring a stable and cheap internet connection in the country,
there is also a need to train the population to use digital solutions. While
the internet holds the key to unlocking the next phase of the economy, many
people might not get a chance to participate in it if they are not properly
inducted. In 2016, digital literacy was as low as just 10 percent.6
To combat the same, government had launched National Digital Literacy
Mission (NDLM) in 2014. While approximately 5.3 million individuals were
trained during the first two years of the programme’s launch, it is not
moving at the desired pace since then. Lack of proper capacity building
programmes has hindered the implementation of key governmental policies
in the country.
In 2019, the Parliamentary Standing Committee on IT had submitted its
review on the NDLM. The mission failed to achieve its key targets due to
a variety of factors like focus on numbers of people being trained and not
the quality of training being imparted, low budgets, and lack of partners
who can help execute this mission on grassroots levels.7
Therefore, it is pertinent to ensure that a substantial number of people are
trained to ensure that the maximum population benefits from the internet
and digitalisation.

Digital Healthcare Services in India
At the peak of the COVID-19 pandemic, more than 5 crore people accessed
the medical help through online consultation services using various platforms
like Practo, 1mg, Medlife, etc. The first time users made 80 percent of these
tele-consultation calls. There was a sharp drop in the number of visits to the
doctors as patients were advised to reschedule their appointments. This
resulted in 67 percent fewer visits to the doctors.8
Artificial Intelligence (AI) has also transformed the healthcare industry as
around 73 percent of the healthcare and pharmaceutical companies have
adopted AI in their day-to-day functioning.9 This holds great promise for
enhancing the reach to areas devoid of appropriate medical service apparatus.
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The increasing usage of AI could mean improving the infrastructural efficiency
and quality while lowering the cost.10
According to a report11 by the Telemedicine Society of India (TSI) and Practo,12
India has recorded a 3X increase in the number of people using online
consultations, while in-person appointments have reduced by 32 percent
between March and November 2020. Even the non-metro cities13 like Manjeri,
Balasore, Shivpuri, etc, saw a growth of seven times in the rate of teleconsultations.14
Although the figures are optimistic, government also needs to provide active
regulatory support to let the new age innovative solutions create universal
access. The digital healthcare industry was valued at M116.61bn in
2018.15 Digital healthcare solutions gained traction in India due to the
pandemic. Still, the practice can be traced back to the year 2000 when the
Indian Space Research Organisation (ISRO) signed a Memorandum of
Understanding (MoU) with Apollo Telemedicine Enterprises Ltd (ATEL) and
a Public Charitable Trust, Aragonda Apollo Medical & Educational Research
Foundation (AAMERF) for conducting a Pilot Project for Telemedicine.16 The
Ministry of Health & Family Welfare (MoHFW) also created a task force for
Telemedicine in 2005. The Planning Commission approved the budget for eHealth in its 11th Five Year Plan.17 ISRO’s network now has more than 45
remote and rural hospitals. In 2014, MoHFW also launched a National
Health Portal as single-point access for authenticated health information.18
To serve rural areas, ISRO developed a concept of Village Resource Centre
(VRC), which provides tele-medicine, tele-education, e-governance services
etc. in collaboration with NGO’s/Trusts and other agencies. There are around
461 such VRC’s set up in 22 states/UTs.19
Private players have also shown keen interest in telemedicine, with active
participation from Narayana Hrudayalaya, Apollo Telemedicine Enterprises,
Asia Heart Foundation, Escorts Heart Institute etc. are leading the
way.20 National Association of Software and Services Companies (NASSCOM)
in 2019 announced a strategic partnership with GE Healthcare to aid the
startup ecosystem and work with them to bring digital healthcare solutions
to the market. Around 53 percent of angel investments were made in the
healthcare sector in 2019.21 The mobile-based health apps are also popular,
with 44 million apps downloads in 2014 alone.22
The government has been taking several initiatives to build and promote
digital healthcare infrastructure in India, as discussed below:
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National Digital Health Mission
National Digital Health Mission, a collaborative initiative between several
ministries, is an ambitious plan to create an integrated digital healthcare
ecosystem providing a repository of all the health facilities, digi-doctors and
electronic medical records of the patients. At present, the medical records of
the patients are stored by the hospitals in their data silos.23
The mission aims to create a Health ID of the individuals to facilitate a
seamless flow of patient’s medical information across multiple systems and
stakeholders. The ID can be linked to their unique identification numberAadhar, numbers for identification, authentication and standardised storage
of individual’s medical history along with prescriptions and reports, with
their informed consent. This mission is planned to be rolled out in phases,
including integrating telemedicine and e-pharmacies at a later stage.24
This unique Health ID was recently integrated with the COVID-19 vaccination
appointment slot portal (CoWIN) to maintain a database of the vaccinated
population in India. However, no consent was sought and no prior information
was provided.25 Implementing the digital health model in India is marred by
issues like privacy infringement, data security and uninformed consent.
The mission also expounds upon coordination between States/Union Territories
and Central Government. While the core building blocks will be developed
and run by the Centre, the States would function independently. As healthcare
is a State List matter, the roles and responsibilities of states have been
specified.26
Tele-medicine Practice Guidelines
With the onset of the COVID-19 pandemic, tele-medicine became a preferred
mode for healthcare as people were discouraged from visiting clinics and
hospitals to prevent the spread of the virus. However, there was a lack of
uniformity across the country about its legality. All the states have varied
norms. For instance, Karnataka Medical Council (KMC) advised doctors not
to indulge in tele-consultations as it can be detrimental to a patient’s health.
The Council went to the extent of initiating action against doctors found to
be providing consultations through these channels.27
In another instance, the Bombay High Court, in the case of Deepa Sanjeev
Pawaskar vs. The State of Maharashtra28 ruled that prescription without a diagnosis
by the Applicants, which resulted in the death, amounts to criminal
negligence.
Recognising the need for uniformity in tele-medicine, the Government of
India came out with Telemedicine Practice Guidelines on March 25, 2020,29
through an amendment to the Indian Medical Council (Professional Conduct,
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Etiquette and Ethics) Regulations, 2002. It permits any practicing doctor
enrolled in the State Medical Register or Indian Medical Register to consult
patients via telephone if compliant with the Telemedicine guidelines. These
guidelines are binding upon the practitioner and require compulsory
identification of both the parties(medical practitioner and the patient), mode
of communication, consent of the patient, duties and responsibilities of a
practitioner, etc.
In a country where the doctor-to-patient ratio is one is to 1457 people,30 with
rural and semi-urban areas mostly neglected31, the introduction of telemedicine guidelines is a welcome step, not just during the pandemic, but
also towards developing an accessible healthcare service otherwise. However,
there are some gaps in the guidelines, such as in the case of medical
negligence. Medical negligence on the part of a registered medical professional
is difficult to prove even in traditional medical practice, as the high thresholds
and standards. These guidelines make it further difficult to prove medical
negligence in tele-consultation by providing a wide scope for exercising
discretion by the Registered Medical Practitioners (RMP) without prescribing
the standards to be considered while exercising the discretion.32 The guidelines
also fail to regulate the tele-consultations when one of the parties is located
outside India.33
The NDHM is a great initiative towards setting up the digital ecosystem for
healthcare provision, but the creation of repositories would require
standardisation of the data. The government needs to prescribe34 the
standards, medium and security levels for medical or healthcare data to
provide seamless data integration.
Issues and Recommendations in the Indian Digital Healthcare Sector
With respect to Universal Healthcare Coverage (UHC), India is undertaking
several initiatives to create a digital healthcare ecosystem. Internet access
is the first step towards the development of digital healthcare infrastructure.
However, that is not sufficient in achieving UHC. A large part of India is
underserviced, particularly rural areas, creating a huge urban-rural divide
in access to the internet, which needs to be addressed before making such
ambitious digital healthcare provision plans.
Equal universal access to healthcare across the country also requires
uniformity of rules and regulations in all the states. The state-centre
cooperation plays a key role in ensuring smooth development of the healthcare
ecosystem and supportive digital infrastructure to revolutionise the healthcare
services in India. As health falls in the state list,35 states should be allowed
to design the regulations according to their needs, but the Centre should
endeavor to set broader guidelines to ensure accessible and affordable
healthcare services throughout the country.
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The COVID-19 pandemic triggered and drove innovation in digital healthcare
by setting up the Aarogya Setu app and CoWIN vaccination appointment
portal. These portals have been monumental in implementing large-scale
operations and maintaining health records. Although some glitches in the
apps initially resulted in chaos, they were resolved later. These apps have
also been under the radar for data security concerns in India’s absence of
data protection laws. Along with increasing digitisation, India needs strong
data protection law, which has been pending for a long time.
India does not have adequate healthcare facilities and human resources. The
number of beds available in hospitals all over the country is still not sufficient
to meet the demand. A total of approximately 18,99,228 hospital beds are
available, of which over 60 percent are in the private sector. This means
that only 1.4 beds are available per 1000 population, putting India at the
lowest ranking. This is starkly lower than the countries like China, where
the bed density exceeds four per 1,000; Sri Lanka, the UK and the US
exceeding three beds per 1,000; and Thailand and Brazil hospitals close to
2 beds per 1,000 persons.36Japan and Korea lead with more than 12 beds per
1000 inhabitants.37
Figure 7.2: Hospital Beds, per 1000 inhabitants

In 2018, there were 11.54 lakh registered allopathic medical doctors, 29.66
lakh nurses and 11.25 lakh pharmacists in India. The ratio of healthcare
workers to the population is lower than the ratio norms set by the World
Health Organisation (WHO). The doctor to population ratio in India is
1:1,511 against the WHO norm of 1:1,000 and the nurse to population ratio
is just 1:670 against the norm of 1:300. Approximately 6 Lakh doctors would
be required to make up the deficit.38
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Digital healthcare ecosystem is only complementary to the physical healthcare
infrastructure, not a substitute as it can only provide consultation but not
care. Better care will only come from better staffed and better-equipped
public health facilities, primary health centres, community, and district
hospitals.

Digital Education in India
Education is another sector severely hit by the pandemic. Educational
institutions all over the world were shut down to prevent the spread of the
virus. In India, nearly 1.5 million schools were shut down, impacting 286
million children from pre-primary to secondary levels alone.39 India also
witnessed a large migrant population movement when the lockdown was
imposed. As the families were uprooted, the education of children in these
families was affected too.40
To minimise the disruption to education during the pandemic, schools shifted
to virtual mode. However, due to poor internet connectivity in several parts
of India, it became challenging. According to a 2019 survey, only 29 percent
of Indian households had access to stable internet.41 Moreover, there is a
glaring disparity in urban-rural internet penetration and gender inequality
in access. This also stems from the cultural stigma attached to the usage
of the internet by women. Approximately 12 percent of the female population
kept away from using the internet because of the negative social perception
and another 8 percent were discouraged by the lack of family’s acceptance.42
The pandemic has exposed and further deepened the prevailing inequalities
in the country, particularly gender inequality. As education compulsorily
shifted online, females suffered a greater brunt with comparably lower access
to digital networks than males due to varying family attitudes and biases.
It has been reported that only 35 percent of Indian women have internet
access.43
In a survey conducted across 29 districts in 10 states, 42 of girls were
allowed to access mobile phones for less than an hour a day. 65 percent of
teachers and 60 percent of community organisations say that being a girl
is a factor in accessing digital technology, as “most parents felt that a mobile
phone is ‘unsafe’ and an ‘unhealthy distraction’ for an adolescent girl”.44
Due to pandemic, there is a risk of up to 10 million girls dropping out of
school, which might increase the chances of early marriages or child labour.45
Education is the only social security for some of the female students in our
country. When girls are being left behind due to the digital gap, they are
at a risk of staying contained in their social ceilings. It is more important
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than ever to ensure that female students continue their education even
when they are closed.46
Apart from gender divide, there are other manners of inequalities in the
system that add to India’s digital education sector’s fragility. The lack of
digitally trained instructors, absence of user-friendly digital material,
ignorance towards the disabled students with special needs and exclusion of
students devoid of internet or computers/smartphones47 have made it
challenging to ensure the fundamental right to primary education, which is
guaranteed to each child by the Constitution of India.48
India has been slow in the adoption of digital education, although the efforts
have been expedited due to the pandemic outbreak. Along with the issues of
internet penetration and equality in access, the government initiatives to
promote digital education also need a thrust. We discuss below the major
government regulations and schemes in place to promote digital education
in India:
N

N

National Education Policy 202049 is the first education policy of the
21st century. It has carved out enough room for education development
through digital means. It provides the development of the Academic
Bank of Credit (ABC), which would digitally store the academic credits
earned from various recognised higher education institutions so that
the degrees can be awarded, considering the credits earned. It aims
to overcome the digital divide to leverage the advantages of new
technology. It provides for setting up for digitally accessible libraries
and computer courses to enhance digital literacy even in rural areas.50
It proposes pilot studies to be conducted by appropriate agencies (such
as IITs, NITs, IGNOU etc.) in parallel to evaluate the benefits of
integrating traditional education with online education while mitigating
the downsides and also to study related areas, such as, student device
addiction, most preferred formats of e-content, etc.
A key issue that has not yet been addressed is the absence of
regulation of courses provided by foreign universities. As more educationoriented global applications are entering the domestic market, it is
imperative to have rules to conduct the same. Not all universities are
allowed to venture into the digital education medium. The regulation
prohibits competition and innovation as only universities above a certain
NAAC grade and top 100 NIRF colleges can provide online services.
The courses have to be approved by statutory bodies of the institute.
The process to procure such approvals may be slow and complex, but
it will ensure quality.
The Online Education Regulations 201851 were introduced by the
University Grants Commission to recognise degrees, diplomas and
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certificates provided by universities and deemed universities via online
medium for non-technical courses. These regulations are also only
applicable to such courses taught via offline learning mode to one
batch.
N

N

N

N

The Open and Distance Learning Regulations, 201752 lay down the
minimum standards of instruction for the grant of degree at the
undergraduate and post-graduate levels through Open and Distance
Learning mode, which includes the online medium of delivering lectures.
However, these guidelines are not applicable to technical courses like
programmes engineering, medicine, dental, pharmacy, nursing,
architecture, physiotherapy, agriculture, hotel management and
culinary management.
In May 2020, PM eVidya a comprehensive educational programme
was launched to bring together various modes of education delivery.
Due to the lack of access to the internet by a large part of India,
Direct-to-home (DTH) channels were launched as an alternative
medium. This programme also provides access to study material on
online platforms to create a user-friendly and seamless experience for
children. The channels host study programmes for children from class
1st to class 12th. This ambitious plan provides a one-stop solution to the
learning needs of children without incurring extra costs. This is an
effective method to leverage the existing DTH network to distribute
education.53
Digital Infrastructure for Knowledge Sharing (DIKSHA)54 platform
was launched by the National Council of Educational Research and
Training (NCERT) to bridge the physical gap between teachers and
their students with the internet. It is being used across the nation to
fulfill all the learning needs of the students by providing an internetbased link for learning material and lectures.55 It is open access and
open licensing platform designed to host multiple education ecosystems,
supporting the curriculum of NCERT, CBSE and SCERTs in 18-plus
languages. While it was launched back in 2017, it has been heavily
employed after the school shut down due to COVID-19.56
Study Webs of Active–Learning for Young Aspiring Minds (SWAYAM)57
programme is another initiative launched by the government of India
in 2017 to overcome the digital divide by streaming varied subject
courses available for everyone. These courses are for the students
enrolled in 9th class upwards and go up till post-graduation. They are
free of cost and taught via digital classrooms. As these courses are
accredited, they are easier to blend with formal education. This platform
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is revolutionary as it is restricted to academic courses and hosts
courses of vocational nature.58
As education is a concurrent list subject, some state governments have also
taken initiatives to promote digital education. For instance, the Maharashtra
state government entered into a unique partnership with Google to provide
a digital platform to help the teachers and students connect seamlessly
through online mediums.59 Kerala has become the first state in India to have
a completely digitised education system that it achieved by empowering the
government-aided schools under Kerala Infrastructure and Technology for
Education (KITE), the nodal agency for ICT education in schools. High-tech
labs have been set up in all primary and upper-primary schools and
approximately 12,500 schools provide high broadband speed.60
Apart from the abovementioned regulations and schemes, the government
also took some immediate measures given the COVID-19 pandemic, such as
introducing guidelines for digital education called PRAGYATA, which include
eight steps of digital learning.61
These guidelines play a major role in devising an effective policy to lower the
rate of dropouts and loss of learning. These guidelines also cap the screen
time to prevent digital fatigue. The Ministry of Education also came out
with detailed guidelines for identification, admission and continued education
of out of school migrant children.These guidelines govern the action of
schools and provide steps to be taken by the states and UTs during school
closure and when the schools re-open. The guidelines would ensure the
continuation of education of children who have migrated, with the help of
volunteers, local teachers and community participation. A comprehensive
door-to-door survey would be carried out to properly identify and gather the
number of displaced children.62
Students would also be provided teleconsultations and counseling support to
help mitigate the problems occurring in online learning.63
While the digital education programmes build a bridge of opportunities and
learning for children, they may also expose them to inappropriate content if
used without any supervision or checks. There should be legal mechanisms
set in place to ensure the safety of children on the internet. In India, there
are no specific statutes that address how minors’ personal data is to be
handled.
The judgment of Supreme Court in K.S. Puttaswamy vs Union of India 64
discussed that the data trail of minors should not be profiled as the privacy
of children need to be ensured in the virtual and the real world. After a few
committee reports and white papers, a draft bill called Personal Data
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Protection Bill was released in 2018 that discussed children’s privacy. The
bill defines a child as any person below 18 years and access to the internet
is subject to strict parental consent. Many other countries like the UK,
Canada and some EU member states have fixed a child’s age as 13 years for
these purposes.65
The bill is still under consideration for passing in Lok Sabha. The Information
Technology (Intermediary guidelines and digital media ethics code) Rules,
2021, were notified to better governance on social media platforms. The rules
prohibit and restrict sharing and uploading such content on social media
platforms that would be harmful to children. The Code also requires the
online news publishers to classify the content in specified age-appropriate
categories, restrict the access to age-inappropriate content by children, and
implement an age verification mechanism.
Issues and Recommendations in the Indian Digital Education Sector
School education is much more than access to the curriculum. Digital platforms
can provide excellent supplementary materials, but only to students who are
otherwise doing their learning in a classroom with a competent teacher,
have access to libraries and more widely to the internet, and encourage
learning within their families and communities. None of this is true for the
overwhelming majority of children who have attended school online during
the pandemic.
Moreover, a survey66 brought out the physical issues such as strained eyes,
high blood pressure, diabetes, joint issues, poor posture and spinal problems,
etc., and psychological related to digital education in children. Thus, online
and offline education go hand in hand. and are required in achieving the
goal of education for all. The exceptional times of the pandemic required a
complete shift to the digital mode, but in normal times, a mix of online and
offline will help access education by a larger population.
With regard to the creation of the ecosystem and enabling environment for
digital education in India, following recommendations are made:
1. Education is under the concurrent list, so the Centre-State relationship
is important in formulating digital education policies. While states
majorly undertake educational policies and the Right to Education
Act67 empowers states to make state specific education policies, there
are certain exceptions that lie in the union list of the Constitution of
India.68 Further, policies to digitalise education are being formulated
by the Union or UGC. There have been instances when states have
refused to follow education policies introduced by Centre (Tamil Nadu
does not follow e.g. Three language formula introduced by Centre).
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2. Along with the development of digital infrastructure, digital inclusivity
also plays a central role in ensuring digital education. Factors like
area of residence, income and gender affect access to the internet
creating a massive digital divide. These factors are a major roadblock
in achieving equitable internet access. In the absence of suitable
infrastructure, the herculean digital policy making and execution efforts
are bound to fail. Affordable and widespread internet coverage and
suitable hardware support is the first step towards achieving the goal
of digitisation of education in India. The government must also take
some initiatives to spread awareness about the importance of education
for all.
3. With girls being the worst affected by the shift to online schooling,
some educators have pushed back at the government’s initial grand
technological efforts. Activists are urging the government to use socalled outdated technology like radio and television due to their wider
adoption. About half of rural households and more than two-thirds of
urban households own a TV.69 These mediums can be explored in the
long run.
4. Most of the online study material is delivered in Hindi and English
languages which excludes the regional languages. Therefore,
applications and websites should be created in regional languages, as
well.
5. The interface across the educational website and applications should
be kept user-friendly and simple so as to ensure that no one is left
behind due to shortcomings in technological abilities. The students
should be provided with technical support through live chats, feedback
mechanisms etc. Infographics can also be designed to catch the
attention of younger students. The digital platforms should keep on
evolving based on the needs of children too.
6. It is also important to keep the digital medium safe. Cyberbullying is
quite prevalent. To prevent the incidents of cyber bullying, the digital
platforms should have maximum security possible. Parents should
also be involved in the process to ensure that young children do not
get exposed to cyberbullying, pornography, extremist radicalisation,
frauds and scams, gaming addictions etc. A survey of schools should
be conducted to understand the digital infrastructure capability present
with teachers and students. To ensure digital education reaches every
Indian student, home delivery of textbooks and material is advised in
places with poor internet connectivity. This model was implemented
in Argentina in 2020, where the study material was distributed in
areas that did not have suitable internet connectivity.70
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7. Online education has also become a lucrative market in India. A
study conducted before the COVID-19 pandemic estimated that the
online education market in India was set to grow to US$1.96bn (M14,836
crore), with 9.6 million users by 2021, up from US$247mn (M1,870
crore) with 1.6 million users in 2016.71 India is now the second biggest
market for Massive Open Online Course (MOOC) after the United
States of America.72 The government should leverage this moment to
encourage education start-ups to provide unique and innovative
solutions in bridging the knowledge gap.

Conclusion and the Way Forward
Digitalisation of healthcare services and education has the potential to reduce
the inequality in access to fundamental healthcare and primary education
in India. As the physical location of the service providers does not affect the
services being delivered, the remote parts of the country become more
serviceable. The reduction in prices of data in the past decade has placed the
internet in the hands of millions.
Widespread and affordable broadband services are key in achieving the goal
of digitisation of healthcare and education in India. Still a large part of India
remains underserviced. Social and cultural setbacks also hinder the adoption
of digital means in healthcare and education by some sections of society.
More awareness initiatives from the government are required to eradicate
that. Switching to digital channels also requires capacity building to ensure
a seamless transition. The government and the private sector should initiate
some programmes to familiarise and train people on using digital means for
education and healthcare.
A bigger concern regarding digitisation, however, remains data security.
India’s Data Protection Bill is still pending. The government must expedite
it and put in place a strong data protection law. Addressing these concerns
is necessary for making healthcare and education through digital channels
accessible and affordable for all.
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CHAPTER 8

Evolution of the Privacy Regime in India:
Issues, Concerns and the Way Forward
Introduction
The idea of privacy is indispensable to the idea of a natural person. Though
being a member of society, each person has the right to claim non-interference
by other persons and by the state. In Puttaswamy v. Union of India1,
privacy was recognised as a fundamental right and a natural right, which
exists inalienably and inherently with an individual. By that logic, it predates
and exists regardless of any other constitutional provisions.2 It must be
placed as a corollary to what is regarded as individualism.
Keeping this outlook in mind, this chapter attempts to trace the footsteps
of the right to privacy, how the consumer and state perception has evolved
and what factors have contributed to this change.
The concept of the right to privacy in India can be traced back to as early
as the ancient law of Dharmashastras and ancient Indian Hindu texts like
Hitopadesha, where it was unanimously abided by.3 These religious precepts
are also captured in texts like Arthashasrta, which clearly articulates notions
of spatial privacy.4
However, the framers of the Constitution of India, as part of the Constituent
Assembly, were divided on the topic. Some prominent members of the
Constituent Assembly like Dr. B. R. Ambedkar, Harman Singh and K.M.
Munshi sternly advocated for making privacy a fundamental right, noting
that “every citizen has the right to the secrecy of his correspondence”.5 References were
also made of Article 4 of the American Constitution and Article 114 and 115
of the German Constitution of the Weimar Republic, which had provided
similar kinds of rights to their citizens.6
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Unfortunately, these arguments could not garner much support. A. K. Ayyar
opined that granting the right to privacy and secrecy in correspondence
would hinder law enforcement and criminal prosecution of those who would
be taking shelter in their homes. It would elevate every private or civil
communication to that of State papers. This would adversely affect civil
litigation, where documents form an essential part of the evidence. Further,
B.N. Rau was primarily concerned with the interference of the right to
privacy with investigative powers of the state. They negated the need to
grant the right to privacy.7 Therefore, the Indian Constitution did not explicitly
recognised it as part of the Fundamental Rights of the citizens of India.
While the Constituent Assembly in India was still debating this concept,
global developments were steps ahead. Privacy was statutorily recognised
for the first time by the United Nations Declaration of Human Rights
(UDHR) in 1948 in its Article 12.8
With the advent of such protection in UDHR, many countries became vigilant
about the nuances of privacy and started inculcating such provisions in
their domestic laws. Even as India was a part of the UDHR and had ratified
the International Covenant on Civil and Political Rights (ICCPR) 1966,
which recognises the right to privacy, it has the distinction of being one of
the last countries yet to have a robust privacy law.
Judgments Evolving the Concept of Privacy in India
Following the debates in the Constituent Assembly, there were a series of
landmark judgments pronounced by the Supreme Court, which adjudicated
independently on various occasions and attempted to understand and evolve
the concept of privacy in India.
The transitioning stages of the judiciary’s stance over privacy, being a
fundamental right within Part III of the Indian Constitution, can be
understood via several judgments beginning with M.P. Sharma v. Satish Chandra9
and Kharak Singh v. The State of Uttar Pradesh.10 Despite having a decade-long
difference, the Supreme Court opined similarly in both the cases, keeping
the right to privacy oblivious of the status of a fundamental right. The
verdict by the Court was that it was not a guaranteed right under the
Constitution. Therefore, the attempt to ascertain the movement of an individual
in a way in which privacy is invaded is not an infringement of a citizen’s
fundamental right.
The table-turning case was Gobind v. State of M.P,11 which, even though having
facts similar to the Kharak Singh case, was approached differently. The judicial
approach was that there is the existence of the right to privacy in terms of
the different guarantees provided by Part III. However, in the absence of
legislative enactment, it will necessarily have to go through a ‘case-by-case
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development’ because just a single case will be inadequate to see the exceptions
and consequences of the right to privacy. This case harbingered the widening
of the scope of Article 21 of the Indian Constitution to some extent.
Finally, in the year 1978, the Supreme Court in Maneka Gandhi v. Union of
India12 stated that “the term ‘natural law’ included the right to personal liberty and
rights of personal security which were incorporated in Article 21 of the Indian Constitution.”
This judgment saw a broader interpretation of Article 21, i.e. Right to Life,
which paved the pathway for the right to privacy to fall within its scope.
It is important to remember that the cases of MP Sharma and Kharak
Singh were decided when fundamental rights were considered distinctive
and mutually exclusive. However, the case of Maneka Gandhi established
the inter-connectedness of Articles 14, 19 and 21 and it was no longer
necessary to read privacy exclusively into one article of the Constitution.
What must be applauded is the evolution of the jurisprudence around the
right to privacy. Until the early 1970s, the judiciary’s stance was against
establishing the right to privacy as a fundamental right. However, this
changed with the cases of Gobind and Maneka Gandhi. From merely stating
that the Part III of the Constitution makes no mention of this right, the
Supreme Court over two decades, cautiously deduced the existence of the
right from the operation of other fundamental rights. No Bench of the
Supreme Court has placed a bar on the interpretation of the listed
fundamental rights to find other rights without which an individual would
not be able to lead a life of dignity befitting a human being. “The Fundamental
Rights themselves have no fixed content; most of them are mere empty vessels into which
each generation must pour its content in the light of its experience.”13

Globalisation and the Advent of Data Regulation
Concept of Data Privacy
While the concept of the right to privacy kept on evolving both in India and
internationally in developed countries like the US,14 the debate was focused
on whether it was required as a right against the state or not. Computing
power had not grown significantly and hence, the fear of private companies
utilising data in a manner that may cause harm to consumers was not
sensed. Therefore, until the early 1980s, the need to establish the right to
privacy as a positive right was not explicitly felt.
However, given the internet revolution and the rise of the information age,
the evolution of the concept of the right to privacy cannot be viewed
independently from the global economic developments. As the global economic
order changed with the Washington Consensus15 forming in the 1980s and
the World Trade Organisation (WTO) setting up in 1995, international
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trade grew tremendously. With increasing global trade and private players
gaining more power in the economy, the need for protecting consumers
through measures like consumer protection regulations and anti-trust laws
was also needed.
Further, as early as the 1980s, with more globalisation and the emerging
possibility of data traversing international borders, it necessitated regulations
for trans-border data flows. While the concept of ‘privacy’ was already making
its way, ‘data privacy’ was, however, new. Private players started holding
and using data and the need to have data privacy laws and protection
against private players was realised.
This resulted in the Organisation for Economic Cooperation and Development
(OECD) formulating the Guidelines on the Protection of Privacy and
Transborder Flows of Personal Data 1980. The OECD housed many nationstates in its association, aiming at bringing synergy and synchronising
divided connotations of privacy principles as being perpetuated in multiple
jurisdictions.
The OECD Guidelines set out eight principles which act as minimum
guidelines to be applied by OECD member countries about “personal data,
whether in the public or private sectors, which, because of the manner in which they are
processed, or because of their nature or the context in which they are used, pose a danger
to privacy and individual liberties.”16
Further, the first data protection law- The European Data Protection
Directive17 - applicable to the entire European Union (EU) was enacted in
1995 and it focused on the protection of individuals with respect to the
processing and free movement of personal data.
Developments in India and the Response of the Indian Government
The global developments also influenced the Indian economic policy paradigm.
India started adopting a more liberalised approach towards economic
policymaking.18 Further, the Indian government carried out massive economic
reforms in 1991 and brought in the New Economic Policy.19
These developments were also not delinked to the government taking initiatives
in other sectors. For instance, the Consumer Protection Act20 was enacted
by the Indian Parliament in the year 1986. Further, after the 1991 economic
reforms, the transition from a mixed economy to an open economy resulted
in some new regulators like the Telecom Regulatory Authority of India and
the Competition Commission of India (CCI) coming up, among others. This
rise of a new regulatory state in India21 resulted from the realisation that
establishing regulatory architecture is needed to ensure market competition
and protect consumer interest.
Evolution of the Privacy Regime in India: Issues, Concerns and the Way Forward
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There were some the legislative and regulatory framework developments on
the information technology (IT) sector and data protection front as well.
With United Nations Commission on International Trade Law adopting the
Model Law,22 the Indian government had to cope with the changing paradigm.
It responded by enacting the Information Technology Act, 2000 (the IT Act).
Thus, India’s regulatory mechanism for the IT sector started with the IT
Act. However, data protection and privacy were not emphasised upon.

Rise of the Big Tech Firms and Increasing Call for Data Protection
Rise of the Big Tech Firms
The IT revolution in the late 20th century had laid the foundation for the
rise of Big Tech firms. Today, data has emerged to become the most sought
commodity ahead of oil. This is primarily because the top five most valuable
companies – Amazon, Google, Apple, Microsoft and Facebook belonged to this
sector.
Since these firms’ profits thrive on harvesting and processing of personal
data to target consumers’ desired advertisements, their business practices
have been questioned on ethical grounds. While data can be utilised for
technological development, the unregulated and arbitrary use of the same,
especially of personal and sensitive data, has brought varied concerns
regarding the privacy and autonomy of an individual.
As these firms had forayed into uncharted waters with little regulation, they
could set up contracts with consumers to provide their services against their
data. It formed a part of the bargain where a consumer knowingly or
unknowingly opted to lend invaluable personal data in exchange for such
services. Further, though these firms offered voluntary engagements with
their platforms, seldom they provided the option of opting out of data collection.
Even when they offered consumers to opt-out of data collection, the default
settings were set to keep the data sharing on, instead of off. Thus, invasion
of privacy in the digital world became a norm.
The technological development for big data processing, which enabled vast
quantities of data to be processed within seconds, and telecommunication
systems that transmitted data across national frontiers, made it necessary
to consider privacy protection in relation to personal data.23 The generation
and processing of large amounts of data ushered the ‘Information Age’ that
was the 21st century.
Further, the Big Tech firms were least affected by the 2008 global economic
crisis.24 Despite the decline of multilateralism and growing protectionism,25
the Big-Tech firms continued to grow and expand their profits and influence.
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However, the growing concern of Big-Tech firms using consumers’ data led
to a series of data protection laws across jurisdictions.
International Developments on Data Privacy
In 2012, an extensive reform of the EU’s 1995 data protection rules was
proposed by the European Commission (EC) to strengthen online privacy
rights and boost Europe’s digital economy. Finally, in 2016, the General
Data Protection Regulation (GDPR) was adopted, replacing the 1995 European
Data Protection Directive. GDPR strengthened individual rights by giving
them the control to review the personal data held by companies and get it
erased under certain conditions.
Despite being the world’s technology hub, the US did not have a federal data
privacy framework for collecting, processing, storage, sharing, and disposal
of personal data. It rather had a complex web of state and sector-specific
legislation enforced by different government agencies. However, with
aggravating data breaches and the revelation of several major privacy
scandals, including the Cambridge Analytica data instance, which happened
in early 2018, the state of California took matters into its own hands. It
became the first state in the US to enact its data privacy law called the
California Consumer Privacy Act of 2018 (CCPA).26
Under the Act, and similar to GDPR, residents were given a right to know
how their personal data is being collected, by whom, and whether it is being
sold to others. They also have the right to access their data at any time.27
Taking inspiration from this, by 2019, at least 25 states in the US had
introduced data privacy bills for their respective states.
In consonance with the CCPA, the new Brazilian General Data Protection
Law (LGPD) attempted to replicate the privacy requirements benchmarked
by the GDPR guidelines. It was ratified in August of 2018. Some differentiators
between the LGPD and GDPR are that the definition of personal information
is broader under the former, and organisations will be granted less time to
respond to individual data protection requests.28 Like GDPR guidelines,
LGPD also mentions alerting the data protection authority in case of a
breach; however, unlike GDPR, it does not provide a specific timeline.29
Similarly, several other countries like Japan, Singapore, and China started
formulating data privacy laws.30
Developments in India on Data Privacy
With the rise of IT and its tremendous potential, the Indian government’s
response was a two-fold one – attempting to protect the personal data of
individuals and leveraging the digital boom to promote e-governance.
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Information Technology (Reasonable Security Practices and Procedures and
Sensitive Personal Data or Information) Rules, 2011 (the IT Rules 2011)
were brought about, which, inter alia, made it mandatory for any corporate
body to publish an online privacy policy. It also provides that individuals
have a right to access and revamp their information.
The scope and applicability of the provisions of the IT Act on data protection
have been very narrow as it fails to specify any specific governmental
agency which would govern data protection in India. They apply only to a
limited scope of sensitive personal data.31
Further, they are applicable only to electronically generated and transmitted
information. Additionally, the provisions are applicable to body corporates
only when a contractual agreement is not already in place. In other words,
the provisions can be easily bypassed by entering into a contract. Further,
additional rules like the Information Technology (Intermediary Guidelines
and Digital Media Ethics Code) Rules, 2021, which superseded the Information
Technology (Intermediaries guidelines) Rules, 2011, also do little to protect
the personal data of citizens.
Another step in the Indian privacy law regime was setting up the A.P. Shah
Commission 2011 under the chairpersonship of Justice (Retired) Ajit Prakash
Shah, which prepared a report which defined the nine privacy principles
and recommended a co-regulatory framework that consisted of privacy
commissioners, courts, self-regulating organisations, data controllers, and
privacy officers at the organisational level.32
Moreover, privacy was becoming the need of the hour for consumer protection.
This was witnessed in the Rajindre Nagar Post Office v. Sh Ashok Kriplani case 33.
The Court had concluded that invasion into one’s private space without
consent amounts to an invasion of consumer privacy.
The gaps in the privacy regime did not halt the government from leveraging
the new technology for e-governance. India, in 2009 introduced a biometricbased unique identification number for residents called ‘Aadhaar’. Aadhaar
is regulated by the Aadhaar (Targeted Delivery of Financial and Other
Subsidies Act) 2016 and the rules issued thereunder. With these happenings
in the backdrop, the Supreme Court of India adjudged upon a long-awaited
issue acting as the catalyst for the Government of India to make progress
in safeguarding their own citizens’ privacy.
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Landmark Developments in Indian Privacy Regime
The Judgment – Puttaswamy Case34
Background
In 2015, the question of whether privacy is a fundamental right or not was
raised before a three-judge bench of the Supreme Court with respect to the
constitutional challenge to the Aadhaar framework. The ‘Aadhaar Card
Scheme’ was challenged because collecting and compiling the demographic
and biometric data of the residents of the country to be used for various
purposes is in breach of the fundamental right to privacy embodied in Article
21 of the Constitution of India. The argument presented by the Attorney
General was that the Part III of the Indian Constitution did not explicitly
mention the fundamental right to privacy, irrespective of the number of
Supreme Court cases wherein the right to privacy has been recognised. This
is because larger benches of the Court, like larger benches in M.P Sharma35
(8 judge bench) and Kharak Singh36 (6 judge bench), had refused to accept
that the right to privacy was constitutionally protected.
Consequently, this bench referred to a five-judge bench to ensure “institutional
integrity and judicial discipline”. Thereafter, the five-judge bench referred
the constitutional question to an even larger bench of nine judges to pronounce
authoritatively on the status of the right to privacy.
Judgment
The verdict of the Supreme Court in the Puttaswamy case will have farreaching implications. The bench adjudicated that privacy, as a right to the
citizens of India, is an integral part of the fundamental rights regime as
enshrined in the Constitution. This landmark judgment made the right to
privacy an intrinsic part of the Right to Life and Personal Liberty.
Like any other right, privacy is subject to tests and can be surpassed by
reasonable restrictions. Puttaswamy articulates the three-part test of legality,
legitimate aim and proportionality for any restrictions on the right to privacy.
The principle of proportionality as employed in the territory of Europe is
sought to be applied here, as well, to test privacy infringements. The doctrine
of proportionality says that the processing and usage of information shall be
adequate, relevant, and necessary to the purpose claimed to have been
served or for a specified purpose. The development of this test will take place
on a ‘case to case’ basis. However, what is assured is that the right to
privacy will be restricted only by ‘procedure established by law’, which
would also be ‘just, fair and reasonable’. State action can only restrict the
right to privacy only when the action has a legislative mandate, a legitimate
purpose, and is proportionate to the restriction sought to be imposed.37
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The Personal Data Protection Bill, 2019
While the Puttaswamy judgement was primarily focused on protecting the
citizens’ fundamental right to privacy against the state, the Supreme Court
also opined that dangers to privacy can originate from non-state actors as
well. Thus, it was important for the state to protect individuals’ privacy
against non-state actors. At the same time, the fundamental rights are
primarily vertical in their character. They are applicable only against the
state but not against private actors. Puttaswamy judgement established
privacy as a positive right. This means that privacy is available not merely
as a negative right against state intrusion, but also poses positive obligations
on the state to protect citizens’ privacy from non-state actors.
The Ministry of Electronics and Information Technology (MEITY) set up a
‘Committee of Experts on a Data Protection Framework for India’ under the
chairpersonship of Justice (Retired) B.N. Srikrishna. The committee first
released a white paper on the subject matter in November 201738 and finally
submitted its report39 and the draft Personal Data Protection Bill 2018 (PDP
Bill 2018)40 to the MEITY in July 2018.
Subsequently, the MEITY introduced a newer version, the Personal Data
Protection Bill 2019 (PDP Bill 2019). The Bill contained provisions that
stated the obligations of the data fiduciary, rights of the data principal,
provided for the creation of the Data Protection Authority (DPA), a regulatory
agency to ensure citizens’ data privacy, and provisions for data localisation,
among other things. However, this newer version drafted by the government
also invited severe criticism from consumer groups because it had several
loopholes. It not only diluted the fundamental right to privacy of citizens but
also failed to protect it.
Thus, the PDP Bill 2019 was referred to Joint Parliamentary Committee
which is likely to table its report to the Parliament in the 2021-22 winter
session.

Recommendations and the Way Forward
Ease on compliance on Big Techs keeping in mind Consumer Privacy
The PDP Bill 2019 lays down the concept of ‘stronger notice and consent’
based on the GDPR guidelines. A survey showed that 80 percent of the
respondents did not read the privacy policies before signing them to avail
themselves of the services provided thereafter.41
While giving notice to the consumers and receiving informed consent is
beneficial to some extent, given the statistics above, it is not enough. The
concept of ‘stronger consent’ is bound to harbinger overabundance of
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information, further discouraging the consumers from reading them, leading
to acute unawareness. Consumers generally have a low threshold of granting
consent to any privacy policy prefixed to availing of services, thereby such
a policy step would encourage more unawareness about the terms of the
businesses. It is bound to fail and disrupt the entire purpose of bringing
about this requirement of notice – the idea of an ‘informed’ consent.
The ‘stronger notice and consent’ framework assumes that all (or at least
most) consumers are pragmatic actors capable of weighing the pros and cons
of all the options available to them in a privacy policy of any company. While
providing notice to the consumers to secure informed consent is imperative
to consumer welfare, the same is not serving the end goal of creating
awareness. Therefore, it is recommended that a negative list framework may
be adopted which will free the consumers to consent to the privacy policies
of big-techs, having been assured that certain exceptional provisions may be
deemed to be too harmful to them, are prohibited by the Bill. In furtherance
to this, a regulatory agency (like the DPA) may prescribe these exceptional
circumstances. They may be revised from time to time.
Technology firms nowadays utilise machine learning and artificial intelligence
to process Big Data, which, unlike the conventional methods, tries to learn
from the data to intelligently respond to new sets of data and then adapt
their output eventually. The bill envisions imposing heavy restrictions upon
personal data processing, which could hinder India’s economic growth.
Limitations on data processing imposed upon the companies by the Bill is
bound to cost a major opportunity fortune to India. For instance, a company
having access to Big Data analytics (with adherence to the negative list, as
aforementioned) would be better positioned to map people’s financial needs
and connect finance providers with the citizens who need it. Therefore, data
processing should be allowed with principles of purpose limitation and negative
list in place.
Mechanism for Checks and Balances is needed
The PDP Bill 2019 has aimed at providing sweeping powers to the
government. Removal of checks and balances will create space for surveillance
by the government, which would adversely affect free speech.42 These
provisions are out of alignment with the three-part test of legality, legitimate
aim and proportionality established in Puttaswamy.
This would create a disincentive for whistle-blowers and activists as they
may be subjected to harassment and intimidation. Therefore, rather than
ensuring the fundamental right to privacy of Indian citizens against the
state, the Bill aims to legitimise the state’s power to infringe upon citizens’
privacy.
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On giving unprecedented powers, one other aspect of the upcoming PDP
Bill, 2019 must also be considered. Similar to the GDPR guidelines, the PDP
Bill also lays provisions for setting up a Data Protection Authority which
would overlook any violations or privacy infringements against the consumers.
However, as far as the composition of DPA is concerned, there are no
independent members to be on board. This may also empower the government
to hinder DPA’s independent functioning. The presence of independent
members will ensure better governance which shall potentially instil faith
in the consumers.
Besides, concerns regarding bills addressing privacy infringements by nonstate actors are also present. For instance, the Internet Service Providers
(ISPs) need to inform the DPA about any violation or potential violation of
the privacy of any consumer. However, what is left ambiguous is the time
frame within which the ISPs need to comply with this once the infringement
gets to their knowledge.
On the flip side, the Bill is non-applicable for anonymised data. The methods
of anonymisation are not infallible, which overtake it to a risk of reidentification,43 in case of which the data remains no longer anonymised and
comes under the purview of the Bill, thereby causing an infringement of
privacy.
One Size does not Fit All
While social media platforms have been designated as intermediaries in the
IT Act, the act had not been able to regulate social media platforms adequately
because the Act has not been able to keep at pace with the changing nature
of the social media ecosystem. Despite the implementation of the IT Rules,
2021, the status of social media intermediaries as ‘publishers’ remains unclear.
The PDP Bill 2019 also has very general provisions regarding social media
platforms and intermediaries. These designated intermediaries are working
as content publishers because through their algorithms, they have the ability
to select the receiver of content and also exercise control over the access to
any such content hosted by them. Therefore, a mechanism must be devised
for their regulation.
In a broader perspective, a one-size-fit-all approach may even severally hurt
the prospects of the digital MSMEs and start-ups industry. MSMEs in India
contribute about 29 percent to the Gross Domestic Product (GDP).44 Though
IT Rules 2021 mention the concept of significant social media intermediary,
there have been no bifurcations made in the PDP Bill 2019 between
businesses, which is to the detriment of the MSMEs. Businesses need to be
divided based on which ones use sensitive personal data. Additionally, there
may also be a data threshold set for businesses. For instance, Israel has a
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threshold of 10,000 individuals’ data. A company’s turnover can also be
another parameter for creating a watershed.
Harmony between DPA and CCI
Under the authority of the Competition Act, 2002, the CCI has to prevent
practices causing abuse of competition in the market. While under the
ancestral Act, the Monopolistic and Restrictive Trade Practices Act, 1969
(MRTP Act), inhibiting a dominant position was considered ‘bad’. With the
mushrooming of global big tech companies in an upcoming economy like
India, the legislature has broadened its horizons. It is visibly accepted by
the lawmakers now that it is inevitable for certain firms to enjoy a greater
market share and/or have sizeable assets of their undertakings – both of
which, inter alia, have been the determinants of a dominant position. This
is reflected in the provisions of the Competition Act, which provided that
‘only’ an abuse of such a dominant position would call for scrutiny by the
CCI.
A determinant of a dominant position would precisely be anything that gives
a competitive advantage to one firm against others. The intersection of data
privacy and competition law becomes imperative, given how the digital age
sought to aggregate tonnes of consumer data to generate positive and negative
results. This is exasperated with the advanced technology employed by the
big techs for processing such data. CCI had previously held that companies
such as Facebook have the “potential to collect and process significant
amounts of customer data”.45
In CCI Telecom Report, published in January 2021, the use of data was
regarded as nonprice competition, indicating that data collected from users
by an enterprise may be used to the competitive advantage of the enterprise
over its competitors.46
This theory of CCI was taken forward in the WhatsApp Suo Moto Order. It
was observed that “in a data driven ecosystem, the competition law needs
to examine whether the excessive data collection and the extent to which
such collected data is subsequently put to use or otherwise shared, have
anti-competitive implications, which require anti-trust scrutiny”.47
CCI itself is in the budding stage of creating its understanding on misuse
of data. Its attempt to determine what amounts to be “excessive use of data”
must not be looked at aggressively, lest it may be a cause of conflict once
DPA is established. In other words, while the process of setting standards
may be conflicting, having the end goal unambiguous would allow varied
standards to co-exist in one ecosystem. We hope for a cooperative relationship
amongst the regulators, which will be beneficial for the consumers.
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CHAPTER 9

Epilogue

T

echnological innovations are the only constant in this digital age. Such
innovations have tremendously benefited humankind in numerous ways.
For example, by using the internet, we can be connected to our close ones,
who are far away from us, within seconds. We can have any information
about almost everything within a fraction of a second. We can get whatever
we want delivered at our doorsteps within days without stepping out.
However, as such technological innovations and developments unfold, bigtechnological firms and the digital market present new challenges. These
firms act as gatekeepers and impact competition by forming a barrier for
new entrants. Further, because of the changing and complex nature of
such market, they also pose challenges in terms of exploiting consumers by
engaging in activities such as predatory pricing, self-preferencing,
cartelisation and collusion, among other things.
Furthermore, as consumers start using different social media platforms,
there are risks of invasion of privacy, facing misinformation and problematic
content, which may lead to radicalisation and cause mental health issues,
among others. Therefore, while these firms present ample choices to
consumers, they often substantially engage in practices that may diminish
consumer welfare and social equity.
It is becoming increasingly difficult for competition and regulatory bodies
worldwide to regulate the digital markets. Further, as newer business
models of the big-technological firms are challenging the established theories
of competition, competition, and regulatory agencies, developing economies
like India face additional challenges as they lack jurisprudence on many
mergers-related issues as well as data and resources to carry out advanced
level of analysis.1 Therefore, they need to not only be proactive but also
adopt innovative methods.
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Competition Issues
To enhance competition in the digital markets, countries worldwide have
been amending their laws. Competition authorities have also been reviewing
how big-technological firms evolve their business models. In doing so, they
are also forced to review their capabilities. The changing nature of the
market, which brings in concerns such as possession of data and network
effects, requires competition authorities to have more analytical skills and
teeth to act proactively to ensure competition.
In light of this, the Ministry of Corporate Affairs under the Government of
India had set up the Competition Law Review Committee (CLRC) which
presented its report in the July 2019.2The committee aimed to review the
competition law regime and recommend changes. Though the CLRC had
recommended a flurry of changes, the recommendations did not provide the
Indian competition watchdog, the Competition Commission of India (CCI),
with stronger powers.
On the contrary, the CLRC proposed an administrative body, the “Governing
Board” over and above CCI to supervise it. Such a model does not exist
anywhere globally, and adopting this would have rendered CCI more
toothless. After all, there is an appellate body to which the CCI’s orders can
be challenged, going on to the Supreme Court as the final arbiter. Other
than that, the CCI by law is under the umbrella of the government, which
can issue policy directions as and when required.
Moreover, the parliament too has powers to question the CCI on its ways
and track record. Therefore, rather than creating new accountability
mechanisms, it is important to strengthen existing accountability
mechanisms. In this regard, the parliament should closely scrutinise CCI’s
work and hold it accountable.
While the CCI has maintained that the Competition Act, 2002 is robust
enough to deal with challenging issues in the digital markets3, countries
across the globe have started taking actions to revise their competition
laws and provide the antitrust watchdogs with more teeth so that they can
conduct ex-ante assessment and regulation to deal with the threats digital
markets present. For instance, Germany has amended its competition law,
the Act against Restraints of Competition (“ARC”) also dubbed as the “ARC
Digitalization Act” which took effect from January 20214 and in Japan, the
Act on Improving Transparency and Fairness of Specific Digital Platforms
which puts the onus to ensure fairness on platforms took effect from February,
2021.5
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Experience shows that CCI has been not been able to conduct ex-ante
assessment of situations like the possibility of abuse of dominance and
requires development of enforcement and investigation capacities. For
instance, tacit algorithmic collusions are a major concern of worry which
researchers working on competition issues across the world have highlighted.
Such tacit algorithmic collusions happen when firms use algorithms to
determine prices and have been talked about in India for industries like
cab-aggregators 6 and airlines 7 . Such collusions may happen when
programmers themselves consciously choose to write programming codes
that raise prices or through self-learning artificial intelligence algorithms
which is against consumer interest. Further, algorithms are also subject
to be riddled with biases of human programmers which may result in
discrimination and lack of equity, among other things.
It is important to note that such collusions often go undetected by competition
watchdogs and pose a grave threat. Thus, the CLRC, by not recommending
changes to the competition law has left the CCI with lesser power than
what is desired. The CLRC could have recommended providing the CCI
with the ability to inspect “proprietary systems” if any case of suspected
collusion is found. Further, as suggested by CUTS in its recommendations
to the CLRC, CCI could also have been provided for having leniency
programmes with marker systems.8
Furthermore, issues such as acquiring smaller firms need immediate
attention as big-technological firms, by acquiring smaller firms may
significantly curb innovation. Therefore, the anti-trust watchdog must be
proactive in determining if big-technological firms engage in such practices.
One of the methods to do this is to use past data on collusions and use
machine learning algorithms to detect any possible tacit algorithm collusion.9
While past data may be lacking10, the CCI should build its capacity for
conducting advanced level analysis so that the digital markets where firms
use technology to distort competition can be effectively regulated.
In the field of merger and acquisitions (M&A) too, there is a need to have
a relook at the existing protocols of assessment of M&A which assess based
on certain thresholds over turnovers, asset size etc.11 Smaller digital firms
tend to operate in loss in the initial years and hence, they don’t have big
turnovers and are often asset-light. However, they may be competitors to
bigger digital firms. In scenarios of M&A where bigger digital firms acquire
such smaller digital firms which are operating in loss or in slight profit,
the existing protocols of M&A assessment fail to carry out an accurate
assessment. Therefore, smaller competitor firms that may be competitors
are acquired, leading to a reduction in competition. Therefore, it is
recommended that assessment of M&A by the competition authority should
also include the deal value in its assessment.
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However, holding the view that competition law in India today is completely
ineffective is a misapprehension. The CCI has many at times been proactive
in terms of ordering probes against various big-technological firms.12 The
CCI has also recognised that data is a factor of market dominance and that
digital markets are affected by network effects and present new forms of
consumer harm.
Further, the CCI has also conducted several market studies on sectors like
e-commerce and telecom. There may be a threat to competition in areas
such as the telecom sector where firms have gone beyond just providing
telecom services like broadband and have started vertical integration by
providing mass media services in the form of bundled services. CCI has
recognised that this creates a form of dependency for the consumers.13
Further, this may also impact net neutrality where telecom service providers
promote their own mass media service over others, which has been checked
for now. Another issue of concern is common ownership of competitors firms
through private equity. In this regard, the CCI has also announced a
market study, which is a welcome step.14
Having stated this, as highlighted before, to deal with newer forms of
challenges like tacit algorithmic collusions and M&As of digital firms,
among other things, the CCI still needs more powers. While CCI may
utilise its powers under Section 33 to take interim measures, such ad-hoc
measures will create uncertainty in the market, and their frequent use
may also warrant unease of doing business in India. Therefore, competition
law should be suitably amended. While the guidelines given by the CLRC
may be incorporated, there is a need to look beyond its recommendations
and provide more powers to the CCI.
Further, as highlighted before, there is a need for the CCI to build its
capacity, which may be done by indulging with more experts and utilising
data and evidence-based competition assessment. Furthermore, it is also
important to strengthen the accountability framework which may be done
by the parliament.

Regulatory Challenges
While competition laws require changes, even the regulatory landscape for
dealing with the digital markets needs to be closely examined. While certain
delay in designing optimal regulations is expected because of the changing
nature of the digital market, it only adversely impacts consumer welfare.
Swift action in this regard is of utmost importance. Moreover, increasingly,
there has been a realisation across the globe that more the delay in shaping
regulations and enforcing them, the harder it becomes for competition
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authorities and other regulators to cope with competition flouting tendencies
of the big-technological firms.
Having stated this, it is also important to realise that many developed
countries have their competition agencies and other regulators in place
since decades. The competition regime in India is fairly new and a data
protection regime is in the pipeline, though riddled with controversies. In
copying others, developing economies like India may be at a grave
disadvantage because the regulatory needs are significantly different. For
instance, in developing countries, many firms may not be able to sustain
due to smaller market size. Further, information asymmetry exists among
consumers; therefore, consumer welfare standards for developed and
developing economies cannot be the same. There is a need to look at the
socio-economic context while designing regulatory frameworks in developing
economies.15Thus, a swift action should not be in the form of imitating
actions of others but as per the needs in India. This can be discovered
through a robust consultation process with all stakeholders.
In this regard, establishing guiding principles for regulation is important
and the CLRC has rightly done so. However, time and again, consumer
groups and civil society organisations have called for all regulators to
establish a regulatory impact assessment process. The present and proposed
regulators that deal with the digital markets and the CCI need to evaluate
the impact of the measures they wish to take.
Another key measure that regulators need to take to ensure that better
regulatory policies are framed is establishing a consultation mechanism.
Regulators need to formulate better regulatory policies, issue optimal
regulations that do not hurt either the consumers or the business, and
thwart innovation but at the same time also enhance the ease of doing
business. Having a consultation process with all stakeholders is a key step
for ensuring this.
In this regard, while policies like the Pre-Legislative Consultation Policy
aim to institutionalise consultation with consumer organisations, civil society
groups, and the larger public at large, the same has not been implemented
in full spirit. All regulators should adopt the practice so that optimal
regulations can be framed, which ultimately maximises consumer welfare.
Recently, a ‘Pre-Legislative Consultation Bill’ was tabled as a private member
bill by the Member of Parliament, Ms Supriya Sule, which would mandate
pre-legislative consultations.16 If made into a law, this will institutionalise
the process which would be a welcome step.
Further, there could be portals setup by different regulators and ministries
for public posting of recommendations and real-time updating of acceptance
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or rejection of public comments on draft proposals, along with the rationale
for doing so. Furthermore, Indian regulators may also benefit from practices
adopted by their global counterparts, a list for which has been compiled by
CUTS, whereby all major regulators adopt rules-based consultation
mechanism.17
Further, it is important to realise that it is not only the regulators like the
CCI and the proposed Data Protection Authority (DPA) which have the
onus of ensuring that digital markets flourish in a manner that enhances
competition and protects consumer interests. Actions taken by various
government ministries significantly impact the digital markets, and the
specific case in point here is developments around the e-commerce space.
The new developments and accelerated growth of e-commerce platforms,
especially since the onset of the COVID-19 pandemic, have been proof of the
same. From a competition and regulation perspective, competition in the
market and range of choices to consumers, both should flourish. However,
the current landscape is witnessing an increased concentration of e-commerce
platforms and a parallel increased reliance of consumers on such platforms.
This poses a major threat to the economy’s growth and presents a wicked
problem.
The distinct nature of e-commerce brings with it a host of complex regulatory
challenges in the spheres of competition law, consumer protection, and
foreign investment among other things. For effective regulation, it is of the
utmost essence that each ministry which has powers to affect the e-commerce
landscape coordinates and attempts at strictly confining powers to the
contours of their jurisdiction. Further, as highlighted before, after identifying
stakeholders, ministries should conduct pre-consultative sessions to
understand the widespread concerns. In terms of accountability, there
remains immense scope of improvement. Special impetus must be placed on
addressing consumer concerns since there are limited organised avenues
for consumers to submit their views. The concentration of e-commerce
platforms is widening the distance between consumers and their welfare.

Data Economy and Privacy Concerns
Given the pace of growth of the digital economy, the issue of data protection
cannot be shelved. With the Joint Parliamentary Committee (JPC) finalising
its report on the draft Personal Data Protection (PDP) Bill, 2019 and
submitting it to the parliament in the winter session, India is set to have
a comprehensive framework for data protection.18 In its report, the JPC has
developed the draft Data Protection Bill, 2021. Additionally, the Expert
Committee on Non-Personal Data (NPD) Governance Framework under
Kris Gopalakrishnan as its chair has submitted its report to the Ministry
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of Electronics and Information Technology (MEITY). Initially, the Kris
Gopalakrishnan Committee report had suggested a distinct regulator to
regulate non-personal data. The JPC, however, has opined that establishing
one regulator for all types of data to ensure harmony is important.
Concerns have been raised that a single regulator may lead to various
challenges for the data principles (users), data fiduciaries (service providers)
and the proposed Data Protection Authority. This action may lead to dilution
of the initial objective of the PDP Bill, 2019, which is to protect the
fundamental rights of the citizens. This is because the objective NPD
governance would be to create a modern framework for creating economic
value from use of data for citizens.
Technology firms are yet in the process of utilising NPD to provide more
services to consumers. Therefore, while establishing a single regulator will
be beneficial, given the immense economic potential of NPD, which is yet
to be utilised, it is not the right time to regulate NPD. It is important to
note that clause 91 of the PDP Bill, 2019, which encapsulates NPD, may
invite an enhanced compliance burden. A regulatory framework taking into
consideration the costs to be borne by the smaller firms is the need of the
hour. This will accelerate balanced development along with inclusivity and
equity. Like many other countries, India is recovering from an economic
slump, over-regulation is not the best resort.
Further, regulation of content on social media is also riddled with
complexities as issues such as misinformation, disinformation and online
hate are rampantly proliferating. Further, recently, there have been many
cases of online hate spreading on various social media platforms, and there
is a need to counter them. Researchers have pointed out that it is important
to look at the effects rather than the intention to effectively regulate this.19
In this regard, the central government has already come up with the
Information Technology (Intermediary Guidelines and Digital Media Ethics
Code) Rules, 2021 (Intermediary Rules), which provide for monitoring of
content and address concerns relating to grievance redress. 20 The
Intermediary Rules thus try to make the internet a safer space. However,
given the impact of social media firms on consumers, several experts and
the JPC have called for establishing a new regulator for social media. It is
worthy to note that rather than increasing the number of regulators,
which may cause jurisdictional and resource challenges, it is important to
adopt better regulatory practices and institutionalising public consultation
is a must. Either TRAI or CCI could be the regulator by amending their
enabling laws, rather than creating another new regulator.
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Ending Digital Inequality
Given the inequalities which have persisted in our physical world, our aim
should be to promote the growth of the digital world in a manner that
provides equal opportunities to all, including women, children and
marginalised groups like religious minorities, socio-economically
disadvantaged groups etc. There is a need to promote inclusive and equitable
digitisation to reduce digital inequalities.
Essential services like healthcare and education are increasingly being
provided digitally. This is also being done by the government wherein, it
is facilitating the creation of digital public goods and public service delivery
is being digitised. For instance, in the health section, under the National
Health Authority, Ministry of Health and Family Welfare, a Unified Health
Interface (UHI) is being created to facilitate digital healthcare delivery.21
However, concerns are surrounding this in data protection and privacy as
health data is categorised as sensitive personal data. In this regard, CUTS
had proposed that the rights of consumers need to be prioritised and personal
data protection should be mandated.22
Further, it is important to note that many households are oblivious of the
internet and its benefits. The Covid-19 pandemic has exacerbated the already
existing digital divide between those connected and crores of people who are
not. With the increase in digitisation of essential services, those already
digitally included have gained access to more choices. However, for those
who are digitally excluded, the negative consequences of these structural
inequities continue to persist. CUTS have recommended that it is important
that these services remain voluntary and are not pressed for adoption by
groups who are not capacitated and individuals who do not wish to use
them.23
Further, with the accelerated pace of digitisation, the imperative need is to
bridge the digital gap, lest social injustice will be entrenched. The
unconnected or under-connected will fall further behind. This will lead to
impairing our ability to achieve a fairer, sustainable, inclusive and resilient
future. Thus, just the availability of digital services will not result in
digital inclusion of the excluded groups. There is a need to promote digital
inclusion by adopting the 5As of technology adoption, including availability,
affordability, awareness, ability, and agency.24
With schools shutting down and a nationwide lockdown being imposed, a
vacuum was created in the learning capacities of those who did not have
access to the digital skills or hardware requirements. This was also recognised
by the government as well as the parliamentary committee on education.25
However, in recent years, the focus has been shifted from physical access
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to the up-skilling (availability) and awareness issues. Not everyone who
has the hardware requisites knows how to use them. Merely providing
access to the internet will not be enough. There is a need to look at the
affordability, ability, and agency aspects as well.
In this regard, the government, in collaboration with key stakeholders,
could facilitate a partnership between education, health and other key
systems with community organisations having experience in training in
digital literacy skills and facilitating connectivity. With more than 25 per
cent of the Indian population being illiterate,26 they are now facing a new
form of marginalisation. The digital realms and the learning opportunities
that can be explored remain beyond their access. Worthy of noting is that
offline teaching or medical treatments are more efficient than online
versions. However, in any case, online medium is now indispensable.
Therefore, along with enabling affordable internet access to everyone,
especially those having a livelihood in remote areas, it is necessary to push
digital firms to be more inclusive, use audio and video methods, and also
provide content. Additionally, most of the 80 per cent literates are males.27
It is important to note that women in India, when compared to men are 15
percent less likely to own a mobile phone, and 33 percent less likely to use
mobile internet services.28 This digital gender gap can be overcome by
building confidence, increasing the economic power and independence, and
improving access to knowledge for females.
To bridge this digital inequality, there is also a need to utilise emerging
technologies such as artificial intelligence and blockchain and use them to
promote consumer welfare in areas of education, health, agriculture, supply
chains, etc. In this regard, the government should also facilitate creation
of ethical frameworks for use of such technologies as well as development
of standards so that consumer welfare can be maximised.

Conclusion and the Way Forward
Digital markets are tough to regulate. Therefore, across the world, law and
policymakers and competition, and regulatory authorities have been taking
measures to ensure that consumers are not impacted adversely. In
jurisdictions like the UK, the competition and data protection authorities
have already decided to work together. There is a great coherence among
all regulators in the UK wherever there is an overlap.
The CCI needs to establish collaboration with other regulators, including
the proposed DPA, and other regulators that deal with the digital economy,
such as the Telecom Regulatory Authority of India, among others. To
facilitate this, the PDP Bill 2019 rightly recognises that the data economy
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is cross sectoral and that the proposed DPA may be required to work with
other sectoral regulators and authorities. Therefore, the bill provides for
the signing of MOUs with other sectoral regulators which is a welcome
step. Regulatory collaborations are critical and would be vital for achieving
optimal regulation. Furthermore, we have also done a study for Ministry
of Corporate Affairs on resolving conflicts among different regulators when
there are overlap issues29. We have seen several overlap conflicts in India
and suggested adopting the European model by making it mandatory for
regulators to consult each other.
Along with regulatory collaboration and stakeholder consultation, as has
been advocated by various civil society organisations and consumer groups
including CUTS, it is important to conduct a cost-benefit analysis to evaluate
the impact of regulations. Therefore, institutionalising regulatory impact
assessment by all regulators is important and may be done by passing an
omnibus law. In this regard, having legislation like the Administrative
Procedures Act30 of the US which states the regulatory processes to be
followed by all regulators can be extremely beneficial.
Further, there is a need to build and enhance state capacity. For this, the
ecosystem must improve its capacity as a whole. Ultimately, the growth of
the digital economy should only promote economic, including consumer,
welfare. The state apparatus, which includes the government, regulatory
and competition authorities, the judiciary, and the legislative body, i.e. the
parliament, should collectively work towards increasing state capacity for
effective and optimal regulation that can ensure economic and consumer
welfare. Furthermore, the policy decisions taken by the government, the
various regulatory and competition bodies must be in convergence with
each other. The central government may set up a Policy Convergence Unit
to further this process, which engages with sectoral experts. Such a unit
should be formed by passing a law and can be housed within the NITI
Aayog.
In this regard, as has been advocated by CUTS, forming a National
Competition Policy31 can become a guiding light to such a Policy Convergence
Unit. Consistently, the past experience has proven that deliberation and
public consultation is the true spirit of democracy, resulting in better
regulatory outcomes. In this regard, the Policy Convergence Unit can also
anchor such public collaboration and bring coherence in policymaking in
India. This will result in competitive markets which will enhance consumer
welfare. Furthermore, it has been observed that, globally, regulators are
setting up technology or digital market wings to understand the new
challenges which the digital economy poses. For instance, the Competition
and Market Authority in the UK has set up the Digital Market Unit
(DMU).32 Even in India, to better regulate the financial technology (fintech)
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market, the Reserve Bank of India has set up a new fintech department.33
A similar unit, akin to the DMU may be setup with the CCI which will
help in its capacity building.
Going forward, it is important to realise that several other developments in
the field of technology will challenge public policy in general and competition
and regulatory policy in specific. For instance, blockchain technology is
finding its application in various fields. Blockchain is a ledger or database
that stores past data and builds smart contracts for the future. It can be
both public, i.e., accessible by all and private. The central government has
also recently come up with the National Strategy on Blockchain34 which
highlights 44 different key areas, a national framework as well as a multiinstitutional approach35 towards adoption of blockchain.
Further, blockchain has an intersection with competition law which is a
key research area. In this regard, there are various issues concerning
competition enforcement in blockchains.36 For instance, identifying a firm
is difficult, and transactions cannot be stopped due to smart contracts
being set up. Going forward, to deal with the adoption of blockchain for
doing contracts in the market, the CCI will have to build its technical
competencies.
As the law for data protection, the draft Data Protection Bill, 2021given by
the JPC in India is already being debated upon, it is important to also take
into account the economic potential which the utilisation of NPD brings in.
In this regard, further research needs to be done which requires funding,
and the government must promote this. Moreover, provisions such as data
localisation will lead to data centres being set up. In this regard, MEITY
will have to develop regulations and engage with all stakeholders for this
purpose.
The JPC has also defined a child as a user below 18 years of age and
mandates service providers to conduct age verification of children and get
their parent’s consent before processing any data. Given that such a decision
impacts a large population that can benefit from the internet, it is important
to consider the perspective of children who are the most important
stakeholder in this regard. CUTS suggested reducing the age threshold
based upon a user perception survey.37 Further, for age verification mandated
under the draft bill, utilising a government ID proof can lead to erosion of
privacy. Therefore, we need privacy-preserving mechanisms for online age
verification and there have been many technological developments in this
regard.38
Further, with the increase digitalisation and as cyber-security attacks
surge globally against both public and private players39, calls for intensifying
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research efforts on the issue have also intensified. In this regard, there is
a need to invest more in research for cyber security. Though India has
CERT-IN40 under MEITY to respond to such incidents, given the scale of
cyber-attacks, more capacity building needs to be done.
The covid-19 pandemic has exposed the vulnerabilities of our health systems
where it did not only become difficult for consumers to find hospital beds,
vaccine access and drug availability also became an issue. This period saw
new technological developments being adopted and furthered both by the
government as well as the private players like the usage of the Cowin41 app
for vaccination purposes and development of the UHI. However, the issues
of having appropriate health systems to manage a catastrophe like the
covid-19 pandemic remains. Therefore, research efforts must be put in so
that equitable healthcare can become a reality. In this regard, the CUTS
India Competition and Regulation Report 2023 will be focused on healthcare
with ‘Equitable Healthcare’ as its theme.
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