Advocacy and Capacity Building on Competition Law and Policy in Asia
                 7Up2 Project


Seminar Inviting Comments on the Draft Decree Setting forth Detailed Regulations for Implementing the Competition Law 2004 of Vietnam

CUTS International & Vietnam Competition Administration Department

Ho Chi Minh City, 25th-26th April 2005

The one-and-a-half-day seminar was attended by more than 90 domestic participants from various sectors, viz. enterprises (both state-owned and private, in several industries), business associations, law firms, universities (law and economics faculties and students), the media and research groups in Vietnam.

Ms. Dinh Thi My Loan, Head of the Vietnam Competition Administration Department (VCAD) chaired a panel of three international experts:

1. Dr. S. Chakravarthy, Senior Consultant on Competition Policy and Law, CUTS Fellow;

2. Mr. Joseph Seon Hur, Director General of the Competition Policy Bureau, Korean Fair Trade Commission (KFTC); and

3. Mr. Howard Hollow, Consultant, Australia National University, Regulatory Institutions Network.

Other attendees included Ms. Barbara Jaeggin, Embassy of Switzerland in Vietnam, SECO Representative; Mr. Alain Chevalier, Technical Advisor of the Mekong Trade Promotion Project, 7Up2 Project Advisory Committee member; and Ms. Alice Pham, 7Up2 Project Coordinator and CUTS representative.

	Highlights
	Lowlights

	· Preparation for the seminar was quite good. Reference materials were printed in both English and Vietnamese to facilitate discussions during the course of the seminar. Simultaneous interpretation facilitations available to convey the experts’ comments to the Vietnamese participants.

· Many valid, specific, and constructive comments from all the experts as well as other participants were made and recognised by the VCAD. Some comments have been suitably incorporated into the new version of the draft Decree, as well as considered for future planned activities by the VCAD, for example the points on defining relevant markets, competition advocacy and case-handling charge. 

· Some areas which need further exploration and study in the future were identified, for example the issue of cartel, peaceful settlement. 
	· The size of audience, though quite big, was not as expected. In the opening session, some couldn’t attend due to lack of parking place. Interpreters were still not thoroughly conversant with all the technical terms and sometimes had difficulties in interpreting and catching up with the talking speed of the commentators.

· A lot of time was unnecessarily devoted to theoretical issues, especially in presentations made by one expert, which was not in line with the objective of the seminar “Inviting comments on the draft Decree”. Though this might be beneficial for a wider audience in an event dedicated to awareness raising, or a lecture, it was not the objective of the seminar. Feedback after the seminar was that this theoretical approach in such an event was not appropriate. 

· There was not enough time for floor discussion. Some questions from the floor were not well responded due to lack of time. Some comments could not be incorporated in the Decree due to the limitations in the Competition Law 2004 of Vietnam.   


The 7Up2 project was introduced on the background of the policy promulgation and implementation process vis-à-vis competition in Vietnam. 

The Competition Law of Vietnam was promulgated in late 2004, expected to be effective from 1st July 2005 onwards. The VCAD, as assigned by the Ministry of Trade of Vietnam – the State agency responsible for implementing the Competition Law, is currently engaged in drafting all the subordinate regulations as specific guidance for the enforcement of the Law and setting up institutions necessary for future implementation. In particular, the VCAD is now focusing on drafting four Decrees:

· Decree setting forth detailed regulations for implementing the Competition Law; (the subject discussion of the seminar)

· Decree on administrative fines and penalties under the Competition Law; (planned to be ready for similar discussions and consultation at national level by end May 2005) 

· Decree on illegal multi-level marketing practices (submitted to the Government of Vietnam for approval); and

· Decree on the establishment and organisation of the Competition Council under the Competition Law.

Notably, the VCAD is under severe resource constraints, especially human resource, and under high pressure in terms of schedule and workload. They are trying to generate support from both domestic and international institutions. One such support, which is most appreciated by the VCAD, is from the civil society, especially from organisations with expertise and network like CUTS. 

General comments on the Competition Law and the Decree

· There is a heavy Government control of the competition authorities’ actions and decisions. On the other hand, one of the very important functions of the competition authorities – competition advocacy, the instrument helping the authorities to be able to reach out to the wider public and generate public awareness and support - is not stipulated by the Law. Besides, though the Competition Law has successfully avoided the regulatory laws’ capture over competition issues, there is a need for the competition authority to consult sectoral regulators when handling competition cases in specific sectors in order to maintain the balance.

( The comment on “competition advocacy” by all experts was well received by the VCAD. The VCAD recognised the value of the recommendation and said that the VCAD would take up this issue in the near future, at least as a feasibility study and recommendation to the Government for approval.

New development: The VCAD is now seeking to hear about international experiences on “competition advocacy”, i.e. how to disseminate information on competition law and policy and generate public acceptance and support for the same, in a seminar tentatively to be organised during 23rd-25th May 2005 in Hanoi, Vietnam.

· The Law, as well as the Decree, is quite big in size and complicated. Though there have been several unofficial briefs (mostly in English) on the Law prepared and released by law firms working in Vietnam, there is a need to have official summaries (in Vietnamese) made by the competition authorities themselves on these legal documents, to aid understanding, boost familiarity and compliance of enterprises in this field.

· Moreover, recognising that the Law has a quite ambitious scope and purview, the competition authorities need to adopt a pragmatic, practical plan in administering the Law so as to best utilise the limited resources available, for optimal results.

· The Law and this Decree are very specific/definitional in addressing every competition issue/practice. This might help facilitating the competition authorities’ work in the future, as well as help businesses to understand the law and its subordinate regulations more easily, aiding compliance. However, Vietnam needs to recognise that market changes constantly, and so do technologies. Competitive patterns, and enterprises’ competitive strategies and practices, therefore, also change accordingly at a fast pace. On the other hand, it always takes along time to amend or revise any law or regulation, which essentially means the laws or regulations adopted today would soon become outdated and unsuitable for regulating the market. Vietnam might be better off by adopting a law or regulations which only map out the broader basic principles, then develop them, fill in the regulatory gap by more detailed guidelines, notifications addressing various issues. This way will allow more flexibility for the law and regulations, more discretionary power for the competition authorities and allow both policy-making process and the law-enforcers to respond more rapidly and timely to market changes. 

· Competition law and policy in Vietnam is still at the initial stage. And Vietnam is under severe human resource constraints and work pressure, lacking necessary expertise and experiences, which means that the competition authorities of the country should prioritise their work programme in the most careful manner. Having too detailed, strict and ambitious work programme might turn out to be very expensive, and might deprive the competition authorities of a safe harbour to ignore small cases or unimportant issues which render more benefits (efficiency and public respect) to save and best utilise resources. The Competition authorities should also focus on specific markets in this direction and target cases where there is a high chance of enforcement success, as well as keep the consumers and the business aware of their actions, to increase credibility and deterrent effects against likely anti-competitive practices. For this purpose, some resources should be devoted to publicising the competition authorities’ actions and images.

· As for prioritising enforcement activities, looking at the situations in the Vietnamese market, M&As is not likely to cause much concern in the future. Instead, more focus should be put into detecting anticompetitive practices, unfair trade practices and abuse of dominance.   

· Regarding special and preferential treatment for the development of small and medium enterprises (SMEs) (stipulated as exemptions and exceptions for SMEs in the Competition Law as well as the Decree), there were somewhat different opinions. Some thought that SMEs should be given exemptions and exceptions under the Law since they are already at disadvantageous competitive positions as compared to big companies. Some were of the opinion that SMEs should be subject to the same competitive pressures as larger enterprises, and that they should receive incentives and encouragement, not protection as such.

Defining Relevant Markets as prescribed in the Decree: issues and comments

Defining relevant markets has been given high focus in the decree, considering its importance in competition case analyses in the future. The basic methodology adopted by Vietnam to define relevant markets was to measure the substitutability of demand and supply. The draft Decree read:

“Art. 9. Defining the relevant markets

1. Relevant markets are defined in accordance with Article 3.1 of the Competition Law 2004

2. When necessary, the competition-managing agency will calculate/measure the cross elasticity of demand as a basis to define relevant markets.

Art. 10. Factors that need to be specially examined in defining relevant markets

1. Demand side substitutability

2. Supply side substitutability

3. Barriers to market entry

Art. 11. Measuring the demand side substitutability

1. The demand side substitutability can be measured against one or some of the following criteria:

(i) More than 50% of a random sample of 1,000 consumers who stay in the relevant geographical area shift or consider shifting purchases to another product of characteristics and use purposes which are similar to those of the product which they are using or intend to use, if the price of that product is raised by more than 10% and such price rise is continuously maintained for 6 consecutive months;

(ii) Product life cycle;

(iii) Time period to supply a product to the market in case of a sudden rise in demand for that product. 

2. When necessary, the competition-managing agency can measure the demand side substitutability by the number of consumers in the relevant geographical area who cannot switch to another product of similar characteristics and use purposes as the product they are using or intend to use when the price of the product they are using or intend to use is raised by more than 10% and such price rise is maintained continuously for 6 consecutive months.

Art. 12. Measuring the supply side substitutability

Supply side substitutability can be measured by the ability of an enterprise, which supplies and distributes a product, to switch to supplying, distributing a related product in a short time and without incurring a substantial rise in production costs in the context of a price rise for the related product.”

While all the commentators recognised the importance of defining relevant markets in competition analysis, it was pointed out that the Decree tends to adopt a too technically complicated, infeasible, expensive and rigid method in this regard, which is at the same time incomplete. In most jurisdictions, competition officials mainly defined relevant markets based on common logics and the general market situation, or internal documentation at their own discretion. They may choose to consult businesses/consumers concerned about the boundaries of such relevant markets, main competitors in such markets, etc (A set of questions were suggested for interviewing consumers and businesses by the experts). Only in big cases, where the lawyers or legal representatives of the offending companies tend to extend the boundaries of the relevant markets to minimise their market shares, then more complicated and scientific methods could be utilised. Otherwise, the process will be unnecessarily time-consuming and resource-consuming. In Vietnam’s context, the young, inexperienced, under-staffed and under-budgeted competition authorities would not be able to carry out such demand substitutability test whenever a case arises (And even demand/supply substitutability would only be a factor among many others in defining relevant markets). It is not just expensive, it is infeasible. What’s more, in cases with international/foreign factors, how would such test be undertaken?

( The comments were well received by the VCAD officials, who said they would consider simplifying the draft Decree in this regard. The VCAD also noted the questions suggested which could be posed to consumers and businesses in defining relevant markets.

(() Questions from the floor 

· According to the Competition Law 2004, some anticompetitive practices are forbidden only if the undertaker(s) possess(es) dominant market position (See Article 9 of the Competition Law 2004 of Vietnam). Many of the law firm’s clients are business people. Their biggest concern is whether their current market shares can be categorised as dominant, as per the law, as well as according to the calculation method proposed in the subordinate regulations (this Decree for example). If the competition authorities choose not to adopt a mechanical objective standard for defining relevant markets and calculating market shares, allowing some flexibility in this regard, would there be any other criteria for defining whether an anticompetitive practice should be forbidden or not, for example impact on the economy or impact on the consumers?

· Article 8 of the Competition Law lists only horizontal anticompetitive practices, while vertical anticompetitive practices are addressed in Art. 13. However, this demarcation is not clear in the Law itself. Will the Decree provide some kind of clarifications in this regard?
· According to the Competition Law 2004, the scope of territorial jurisdiction by the Competition authorities of Vietnam is restricted within Vietnam. How will the Decree tackle this problem? 
“Article 2.- Subjects of application

This Law shall apply to:

1. Business organisations and individuals (hereinafter referred collectively to as enterprises), including also enterprises producing, supplying products, providing public-utility services, enterprises operating in the State-monopolised sectors and domains, and foreign enterprises operating in Vietnam.

2. Professional associations operating in Vietnam.”

In response to the questions, experts clarified that anticompetitive practices are normally addressed by competition laws by two approaches: they might be treated as per se illegal or might be considered under rule of reason. This is because these anticompetitive practices have different impacts on the competitive conditions in the market and different impacts on the consumers. In the case of per se illegality, there is no question of calculating market share or considering their impact. Other cases are up to the discretion of the competition authorities to treat the practices as anticompetitive or not. 

Another suggestion in this regard was to encourage informal consultation, between the competition authorities and the businesses, to see whether the enterprises’ market shares and conducts are likely to breach the law or not. If yes, then the enterprises could take precaution or necessary actions.

Secondly, the law may not stipulate extra-territorial jurisdiction of the competition authorities, like the case of Korea. However, the “effects doctrine” can be adopted in this regard for cases of international reach with impacts on the domestic market.

However, again the experts emphasised the importance of having flexibility in the Law and regulations, as well as leaving the competition authorities more discretionary power so that they are not locked into the specific, mechanical provisions. Prioritised enforcement and phased-in exemptions were also strongly recommended.

( The questions, however, were not responded satisfactorily by the VCAD due to shortage of time and the VCAD promised that they would respond individually to these questions in another occasion. 

The VCAD, however, pointed out that market share is just one indicator of market dominance. Art. 11 of the Competition Law did point out that “Enterprises shall be considered to hold the dominant position in the market if they have market shares of 30% or more in the relevant market or are capable of restricting competition considerably.” The example of the Zuellig Pharma Co. in the recent pharmaceutical case in Vietnam was cited in this regard. The company has only 11% share of the relevant market but managed to manipulate the whole market, at huge costs to the consumers.

A pending issue with the VCAD in drafting this Decree is how to quantify the “ability to restrict competition considerably”. The VCAD has tried to address this in Art. 3 of the Decree:

“Criteria to define enterprises’ ability to restrict competition considerably in relevant markets include one or more than one of the followings:

· Financial ability of the organisations, or individuals who invested in the enterprises; financial ability of the parent companies;

· Technological capability;
· Possession and right to use industrial properties;
· Extent and size of the distribution network.”
Regulating anticompetitive practices: issues and comments

Experts pointed out that the way in which the practices of selling below cost were prescribed in the draft Decree is unnecessarily complicated and at the same time incomplete for those practices to be considered as ‘predatory’. One important aspect is the “intent”, whether exploitative or exclusionary. However, this has never been mentioned in the draft Decree. Experts also pointed out that predatory behaviour is very rare, or there is hardly any case of predatory pricing at all.

Mergers in the Vietnam context were also considered unlikely to cause much anticompetitive effects. A strong recommendation coming from all experts was that Vietnam should focus on developing its cartel law. In this regard, the competition authorities should pay attention to designing a good leniency programme (the Decree has touched upon this point in Art. 150) and whistle-blower protection (there was even suggestion to reward the whistle-blower in proportion with the fine collected later from the violators, recognising that developing country competition authorities should invent their own devices for cartel prosecution due to weak investigative capabilities).

( The comments were also well received by the VCAD. The VCAD even proposed to have a comprehensive guiding study on how to detect and prosecute cartels (with experiences from other countries), on the leniency programme, on how to calculate the damages caused by cartels to the economy, to the consumers. In addition, cartel research in specific markets/sectors in Vietnam should also be undertaken, for example in the distribution sector, in the steel, cement, pharmaceutical markets. CUTS was requested by the VCAD to support these activities.

Procedures for handling competition cases in Vietnam: issues and comments

· The independence and autonomy of competition authorities from industrial policy, political power was stressed. Appointment and long tenure of officials in the competition authorities should be undertaken free of the above threats. 

· The problem of ‘burden of proof’ was also highlighted. The complainant should not be required to produce all proof and evidences to support their claims and to counter the defendant’s arguments, as described in the Decree (Art. 88-98). This would discourage good-will informants from supporting the competition authorities in detecting and investigating anticompetitive practices. It was recommended that it should be the responsibility of the VCAD and other State agencies to investigate, to get proof, not the informants, especially in cartel cases.
( This comment was well-received by the VCAD
· The idea of collecting competition case-handling charges as prescribed in the Decree was also considered by experts to be highly discouraging. Though recognising that collecting charges might offset bad-intentioned or minor complaints or tips, the experts suggested that this should be replaced with fine after the case was settled rather than putting on the responsibility for complaints to pay advance charges a priori. Vietnam might well be the first country in the world to have such provisions.
( The VCAD respond on this point that it was primarily to offset bad-intentioned or minor complaints that competition-case-handling charge is prescribed by the law, also recognising that the level of awareness on competition in Vietnam is not high enough that people might confuse normal business strategies with restrictive or unfair competition practices. Secondly, it was expected that collecting case-handling charge would help generating revenue, accumulating resources to be used in other important activities. To take care of the likely discouraging effects of the charge, the VCAD proposed that they would only collect charges when there were formal complaints (i.e. the complainants were sure of the violations). In informal processes, while getting informed by the consumers, or consulted by the enterprises, there would certainly be no such collection of case-handling charges.

New development: As recommended at the seminar, the draft Decree has been revised, partially reflecting the recommendation. The case-handling charge for unfair competition cases is now reduced to 10,000,000 VND (approx. US$660) from 15,000,000 VND (approx. US$1,000) and the complainant will have to pay only an advance of 30% of the charge.

· Overall, it was opined that the whole procedures looked like litigation procedures before the court, not administrative procedures as claimed by the VCAD.
( The VCAD clarifies that the competition authorities of Vietnam, as well as the competition procedures would be quasi-judicial, rather than completely administrative or judicial.

(() Questions from the floor

· Shouldn’t there be delineation between the procedures for handling anti-competitive cases and those for handling unfair competition cases? While the former maybe complicated and prolonged, the latter needs to be handled in a timely and strict manner, otherwise the consumers will be severely victimised and damaged.

· The draft Decree has not dealt with the issue of settlement in competition cases. Vietnam has a tradition of opting for settlement out of court or mediation, especially in economic cases. Shouldn’t the draft Decree provide for this approach as well, instead of going all for official procedures before the competition authorities, since settlement would be more resource- and time-saving?

· There is a great similarity between the procedures in competition cases as prescribed in the draft Decree and the civil litigation procedures (as rightly pointed out by the experts). While these procedures are suitable in case of a civil dispute (individual vs. individual, both sides have equal obligations to provide supporting proofs), they might not be suitable for competition cases where there are differences in terms of economic power between two sides, where the ultimate goal is to protect the competitive process of the market. In particular, in cases as stipulated by Section 2 of Art. 86, the Competition Law 2004 of Vietnam, which reads as “preliminary investigation of competition cases shall be conducted under decisions of the head of the competition-managing agency when the competition-managing agency detects signs of violation of the provisions of this Law”, which basically means suo moto investigation. Such procedures would turn out to be highly unsuitable.
· Other questions were raised on the authority of the competition agencies in undertaking temporary administrative measures, which needed to be clarified and used with great caution; and on the confidentiality of information in competition cases.
( The VCAD noted the recommendation of having more than one Decree dealing with separate issues. However, recognising their resource constraints and time-consuming procedures, such recommendation would be difficult to be realised in practice. In the meanwhile, the VCAD would try to delineate the procedures for anti-competitive cases and unfair competition cases to the best extent of clarity possible.

The issue of settlement was also clarified, especially about different contexts where settlement can be an approach. However, the VCAD does not consider adopting this approach in the near future.

The VCAD also assured the audience of the competition authorities’ obligations to maintain transparency, confidentiality of information as well as caution in imposing temporary administrative measures during the law enforcement process.

The seminar was concluded with thanks to CUTS, the experts, and the participants’ contribution. The VCAD also requested CUTS to continue their support in the future to the competition authorities of Vietnam.

AP 2005.05.02

� Art.3.1 of the Competition Law 2004 of Vietnam read as follows


“Relevant market means relevant market of products and relevant geographical market. 


Relevant market of products means a market of goods and services, which are interchangeable in terms of characteristics, prices and use purposes.


Relevant geographical market means a specific geographical area in which exist goods and services which are interchangeable under similar conditions of competition, and which is considerably differentiated from neighbouring areas.”   
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