EVENT REPORT
Day 1, Opening Session

Role of Competition and Regulation in
Fostering Development and Reducing Inequalities

Overview
The inaugural session set the context for discussions in the ensuing sessions, by raising
pertinent issues pertaining to competition and regulation in digital economy, especially
for developing countries.
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The session was chaired by Pradeep S. Mehta, Secretary General, CUTS International.
Other speakers in the session were: Baijayant ‘Jay’ Panda, National Vice President,
Bharatiya Janata Party and Former Member of Parliament, India; Sangeeta Verma,
Member, Competition Commission of India; George K Lipimile, Director and Chief
Executive Officer, Common Market for Eastern and Southern Africa Competition
Commission; Amit Kapoor, Honorary Chairman, Institute for Competitiveness, India;
David J. Gerber, University Distinguished Professor, Chicago-Kent College of Law; and
Arvind Mayaram, former Finance Secretary of India and Chairman, CUTS Institute for
Regulation and Competition.

Proceedings
The session began with a discussion on the importance of digital economy for
developing countries. It was estimated that the size of digital economy in India was
around $181 billion now. It has the potential to become $1 trillion of the $5 trillion
economy in next five years. However, for this to happen, optimal competition is
necessary, and adequate protection to consumer data needs to be ensured.
It was pointed out that digital economy is increasingly being characterised with few
large firms and several small firms. There might be a need to treat these two sets of
service providers differently. Large companies, particularly those turning into utilities,
must seek consent from consumers for data use and should be subject to stringent
regulation. However, smaller companies and start-ups need not necessarily be subject
to such stringent regulations. It was also pointed out that India needs to focus on its
start-ups (17 have already become unicorns1 and another 37 are in the pipeline) for
fuelling an innovation-led economy. Privacy related issues must also be addressed, and
there is a need to enforce data privacy as a fundamental right.
Concerns with respect to abuse of dominant position by large platforms/players were
also discussed. It was pointed out that data driven acquisitions require evolved merger
and acquisition thresholds, and deal value thresholds instead of mere asset value
thresholds, as introduced by the Competition Law Review Committee (CLRC) in India,
could be one of the way forwards in this regard. Consumer welfare was advocated to be
at the heart of merger analysis.
Questions were also raised with respect to appropriately defining consumer welfare in
digital economy, that is, whether it was merely restricted to short term reduction in
prices of goods and services, or other factors such as adequate number of competitors
in the market, quality of products and services and long term impact on markets, were
also to be taken into account.
1

Unicorns are start-ups which have achieved $1 billion valuation soon after it has started operating
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Recognising the role of competition law and policy in a digital economy, it was pointed
out that regulators need to develop a deep understanding on how digital markets are
evolving in order to achieve development goals. Importance of undertaking market
assessments was highlighted in this regard. It was pointed out that economic analysis of
likely effects of evolving markets in the digital economy need to drive competition
assessments. The Competition Commission of India’s recent assessment of the ecommerce market was discussed as an example, and its initial findings pertaining to
deep discounts and strong network effects were deliberated upon.
One of mechanisms to institutionalise competition reforms across sectors and deal with
emerging challenges, particularly those posed by digital economy, is to adopt and
implement a national competition policy. It can ensure better coordination between the
competition authority and sector regulators, both at the level of centre and states.
Capacity building, unshackling resource constraints of competition authorities, and
granting access to external subject experts for determining nuanced competition issues,
especially in developing countries, may also aid developing countries in preserving
value from digital economy while addressing challenges it poses.

Conclusion
Developing countries need to promote innovation through competition. They also need
to maintain a fine balance between digital and traditional economy markets through
appropriate competition and regulatory reforms. A new model for competition law and
policy may be required to optimally deal with evolving issues in a digital economy. A
hand in glove approach with respect to optimal regulation and competition
enforcement, informed by a whole of government approach would be the key in this
regard.
It was also noted that developing countries have their own unique political economy
constraints but regulators should strive their best to address them in a manner that
their actions lead to market friendly state and not a business-friendly state.
Developing economies need to tailor competition and regulation regimes for effectively
addressing unique challenges faced by individual countries. They can learn from, but
should not solely rely on experiences of advanced economies, and will need to forge
their own path.

Way Forward
The session clearly highlighted the need for in-depth research-led analysis based on
evidence from developing countries to better understand intricacies and impact of
digital economy. Market and economic analysis will be key to (re)define consumer
welfare standard and relevant market in digital economy, and determine appropriate
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merger and acquisition thresholds. The scope for differential, but not discriminatory,
regulation of firms in digital economy, particularly those turning into utilities also needs
to be examined. Capacity building initiatives will also need to be reframed to suit the
demands of digital economy.

Day 2, Session 1

Putting our fears on the table: An honest assessment of
challenges posed by the online economy and responses thereto

Overview
The session deliberated upon challenges posed by online economy and responses to
such challenges by advanced economies. In particular, concerns regarding
concentration in digital markets as a result of consolidation by few tech giants,
especially in e-commerce platforms, were discussed in light of the macro-economic
impacts of such developments.
The session was chaired by Rene Van Berkel, Representative Regional Office, India,
United Nations Industrial Development Organization (UNIDO). There were two
presenters in the session: Caron Beaton-Wells, Professor, The University of Melbourne;
and Raju Parakkal, Associate Professor, Thomas Jefferson University. The discussants in
this session were: Barak Y. Orbach, Professor, University of Arizona James E. Rogers
College of Law; Jonathan Wong, Chief of Technology and Innovation, UN Economic and
Social Commission for Asia and the Pacific; Payal Malik, Adviser (Economics) & Head of
Economics Division, Competition Commission of India; and Thomas Cheng, Associate
Professor, The University of Hong Kong.
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Proceedings
The discussion started by acknowledging enormous transformation happening in the
society across the globe because of the advent of digital technology, as it has immensely
contributed to the economic value. It supports inclusive growth by lowering the
transaction cost, addressing information asymmetries and increasing the productivity
of labour and capital. However, this has also led to high level of concentration in both
transaction and non-transaction platforms. The mark ups have risen while business
dynamism and productivity have substantially declined. It was highlighted that there is
lack of competition in the digital space. The biggest concern for all the jurisdictions
around the world is how to mitigate it.
It was further discussed that the rise of digital technology has also removed territorial
barriers that existed in the traditional markets and this directly garners the attention of
competition authorities especially in developing countries as major global tech giants
have substantial presence in developing markets.
This high level of concentration has led to shifting of competitive process from
competition ‘in’ the market to competition ‘for’ the market and the rival can only
overcome it if there is significant innovation from its side. Delineating a relevant market
is often a difficult task while dealing with cases pertaining to e-commerce platforms as
e-commerce enterprises often operate in two-sided and multi-sided markets and it
becomes difficult to identify, as to which market is actually getting affected because of
the anti-competitive conduct.
Another major concern that was raised during the session was related to accumulation
of personal data and what these companies are doing with the data stored with them.
Big data, two-sided markets and network effects are fundamental gears that can lead to
digital dominance of an enterprise. Accumulation of data leads to data dominance,
which eventually leads to market power. On the non-economic front, big data has
empowered companies to become gatekeepers, and control search results by
manipulating and subverting search made by the users, thereby keeping a track of each
and every movement of person’s identity, likes and dislikes.
Another major problem that has led to creation of strong network effects and market
dominance is the acquisition of small companies by big tech giants. Acquisition helps big
tech companies to easily enter the market and capture it by using the dominance in the
market wherein they are already operating, thereby accumulating data and creating
strong network effects. Till now, acquisitions by these tech giants have majorly gone
unchallenged. Competition agencies have largely approved proposed combinations
because present antitrust rules around the world focus on asset or turnover thresholds
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and these acquisitions do not generally meet the prescribed threshold limits. To
mitigate the potential risks owing to proposed acquisitions, introduction of deal value
threshold in combination regulations was discussed, which has recently been suggested
by Competition Law Review Committee (CLRC) for assessing merger in digital market in
India, as well. It was also pointed out that there is a need to reduce stickiness arising out
of network effects in digital economy.
Furthermore, the need to revisit the definition of consumer welfare was also discussed
during the session as the traditional definition of consumer welfare is narrowly
interpreted and focused on price and quantity only. This has also played a major role for
big tech companies that are offering deep discounts or implementing predatory pricing
especially in the e-commerce sector thereby, evading antitrust scrutiny. Looking at the
current trend, it was suggested that there is a dire need to broaden the ambit of
consumer welfare including non-price factors such as innovation, quality, and choice of
preference and also take supply side of the market into account.

Conclusion
It was emphasised that the competition authorities need to be more courageous in
taking up cases on antitrust issues in the digital economy sector but they should also
prioritise. Competition is not a panacea to solve all the problems, but it plays an
important role to deal with the tsunami of issues emerging in the digital economy
sector. Regulations will always lag behind technology advancement. Business leaders in
this sphere must exhibit responsible behaviour. There is also a need for harmonisation
among sectoral and competition laws. Regarding data, there should be proper data
protection laws to protect the data collected by tech giants and govern their behaviour.
Finding the right time for intervention is also very important in effective competition
enforcement, which can be decided by doing proper cost benefit analysis. The need to
revisit the definition of welfare was also emphasised.

Way Forward
The discussion in the session brought forth the need to revisit the definition of welfare,
problem of definition and measurement of digital economy, the need for international
cooperation, and coordination between sectoral regulators and competition authority in
protecting and promoting the competition, particularly in digital markets. A study can
be undertaken to deliberate on the definition of welfare as that would help in setting the
goals of competition authority. Another study can be conducted on how sector
regulators and the competition authority can coordinate with each other to facilitate
competition. CUTS has conducted a study on these lines in other markets, which could
be replicated with appropriate modification in the digital markets. Study on defining
and designing incentives for adoption of responsible business/data practices in digital
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economy may also be relevant. Exploring effectiveness of mechanisms like data
portability, transparency and accountability, to reduce stickiness arising out of network
effects in digital economy might also be relevant.

Day 2, Session 2

The Special Case of Developing Economies: Are they Uniquely
placed in Online Economy? What Measures can they Formulate
to Leverage Online Economy for Sustainable Development?

Overview
The session deliberated upon the options that developing countries could have for
maximising gains and minimising risks of the online economy. The discussion covered
competition and regulatory concerns in the digital economy, including regulation of
data, particularly in the context of capacity constraints faced by developing economies.
The session ventured into some pertinent questions like: What are the unique features
in developing economies, which can be leveraged to formulate appropriate response to
challenges posed by online economy? How can online economy be used to contribute to
sustainable development in developing economies?
The session was chaired by Amit Kapoor, Honorary Chairman, Institute for
Competitiveness. The two presenters were: David J. Gerber, University Distinguished
Professor, Chicago-Kent College of Law and Garima Sodhi, Senior Fellow, CUTS Institute
for Regulation & Competition. The five discussants were: Joel Abraham, CEO, Fijian
Competition and Consumer Commission; Seema Gaur, Chief Economic Adviser,
Department of Rural Development, Government of India; Janis Racko, Member of the
Council, The Competition Council of Latvia; Kusha Haraksingh, Immediate Past
Chairman and Commissioner, Caricom Competition Commission; Duangthip
Chomprang, Director, International Institute for Trade and Development.
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Proceedings
The discussion started with deliberations on the enormous potential of digital
technologies in achieving SDGs. It was, however, pointed out that we are unlikely to
achieve the SDGs fully by 2030. At present, big tech companies are increasingly
expanding and gaining control over digital economies around the globe. In this scenario
small enterprises in developing economies are finding it difficult to reap value from
digital economy or create income generation opportunities.
It was pointed out that competition law has been unable to counter this menace. While
‘convergence’ has been a dominant barometer for competition law since 1990s, the
advent of digital economy, including big data, has challenged this convergence. Platform
convergence based on data monopolisation must be taken seriously. Developing
countries need to charter their own courses away from the US or the EU jurisprudences
vis-à-vis such convergences. Developing countries can benefit more by cooperating and
collaborating among themselves.
The Competition Law Review Committee (CLRC) of India also looked into the
Competition Act, 2002 of India, from the digital economy perspective and made some
recommendations related with amendment of the law and/or adhering to certain new
concepts in competition analysis. The Committee, recognising the importance of ‘data’
for firm’s competitiveness, advocates a pro-competition regime where data portability
and interoperability as well as open standards are norms. While with respect to
algorithmic collusions, the Committee felt no change in the law was needed, it suggests
amendment to include ‘other agreements’ apart from the existing ‘horizontal’ and
‘vertical’ agreements, particularly to deal with any unforeseen arrangement that may be
adversely affecting competition (such as conglomerate arrangements).
The Committee further recommended taking into account ‘control of data’ and ‘network
effect’ as criteria while determining the dominance/market power of a firm. The
Committee’s proposal to amend the law in order to expressly include ‘settlements and
commitments’ was welcomed as the same could be conducive for tech innovations by
avoiding uncertainties due to delay in judgement.
Small island economies like Fiji and Caribbean countries have benefited a lot from the
recent digitalisation of economy – small remote islands have got e-connected, which
greatly helps the habitats/MSMEs through e-commerce and e-governance. Digitalisation
has also reduced market information asymmetry. There might be a possibility that
inequality may actually become deeper, if countries do not shift to online economy. Fiji
is also considering review of its competition law (generally borrowed from Australia) as
well as considering adoption of a national competition policy. For Caribbean countries,
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services form the main item of their economies, which could get boosted by integrating
with global trade through digitalisation. The Caribbean islands are witnessing tourism
bookings and payments on platforms are done more and more from outside the
country. The smaller jurisdictions need not reinvent the wheel, but could learn from
developments in countries like India and South Africa. However, countries need to
rethink on the idea of promoting national champions, which may not be conducive for
equitable development.
Rural development has seen a positive development with the deepening of
digitalisation, including with the concepts like direct benefit transfer (DBT) in India.
However, there are competition concerns in the online economy, which could be
mitigated to a significant extent by adoption of national competition policy. The
disruption in job market may also be needed to be addressed by the policy makers,
including by skill upgradation and vibrant social security schemes. Most importantly we
need to ensure that MSMEs benefit from the digital economy, which may require out-ofbox thinking. Multi-stakeholder consultation would be important in finding solutions.

Conclusion
Ensuring optimal gains for MSMEs and small businesses in the digitalising developing
countries is one of the most important challenges. Partly this challenge could be dealt
with by aligning competition enforcement to tackle the new age competition concerns,
which may even require changes in existing competition laws. Developing countries can
also learn from one another instead of relying on developed countries’ jurisprudences.
Multi-stakeholder consultation process is important.

Way Forward
Significant research potential in developing countries exist on issues like impact of data,
network effects, and algorithms on optimal competition. Use of tools like data
portability, interoperability, open standards, expanding the scope of collusion
investigation, also needs to be examined. Promoting collaboration between developing
countries on experiences and concerns with digital economy and creation of a platform
in this regard will also be important. There might also be a need to document direct and
indirect impact of digital technologies on issues like creation of income generating
opportunities and transfer of benefits. This will also help in examining the need to
differentiate large and small companies and requirement to create national champions.
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Day 2, Session 3

Interface between Competition Regime and
Sector Specific Regimes in Online Economy:
Challenges and Opportunities in Developing Economies

Overview
The session deliberated upon the roles of sector-neutral competition regime and sectorspecific regulators in online economy and how to improve coordination among them to
develop a consistent approach. It also endeavoured, among other things, to understand
as to what can competition and sector regulators in developing economies learn from
each other’s experience to tackle challenges of online economy and leverage it for
sustainable development.
The session was chaired by George K. Lipimile, Director and Chief Executive Officer,
COMESA Competition Commission. The two presenters were: Pierre Horna, Legal
Affairs Officer, Competition and Consumer Policies Branch, UNCTAD and Ryohei
Yoshinari, Assistant Director, International Affairs Division, Japan Fair Trade
Commission. The four discussants were: Sayanti Chakrabarti, Joint Director
(Economics), Competition Commission of India; Geeta Gouri, Former Member,
Competition Commission of India; Abdullah Hussain, Partner, L&L Partners, India; and
Peter Misiani Mwencha, Lecturer, Kenyatta University.

Proceedings
The session began with review of several approaches to ensure coordination between
the two sets of regulators. It was pointed out that UNCTAD’s model law has looked into
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the interface of sectoral regulators and competition authority. Advocacy role of
competition authorities in removing regulatory barriers is very important, particularly
in digital economy. The ‘control over data’ can easily give rise to dominant firms, which
in turn can lead to increased concentration and inequality in the economy. Thus it
requires out-of-box thinking for a balanced economic outcome. There is a need for interagency cooperation, particularly among competition, telecom and data protection
authorities.
It was pointed out that Japan presents an example for an integrated approach to deal
with the nuances of digital economy. In July 2018, an Inter-Ministerial Study Group on
‘improvement of trading environment surrounding digital platforms’ was established
constituting of JFTC (Japan Fair Trade Commission), METI (Ministry of Economy, Trade
and Industry) and MIC (Ministry of Internal Affairs and Communications). The group
also involved experts on competition policy, information policy and consumer policy.
The policy options that emerged after deliberations in the study group include ensuring
transparency and fairness, and enhancing data transfer and open data.
It was observed that in order to ensuring transparency and fairness, competition
regimes need to show more commitment and come out with relevant guidelines as well
as conduct more market studies. Such efforts need also be complemented by ex ante
regulations, which can prevent violation of competition law and encourages users’
choice as well as reduces switching cost for users. In addition, policy options on data
transfer and open data would need to include rules, which clarify terms for data transfer
and open access; ensure convenient data transfer and access; ensure safety of data
transfer; and ensure interoperability of data transfer and open access.
In India, there has been a dispute related with the jurisdiction of the telecom and
competition authorities, where the Supreme Court had to intervene to clarify. The CLRC
also looked into the matter and has recommended widening the ambit of consultations
between sector regulators and competition authority. However, it was pointed out that
India does not need a separate regulator for digital economy, the statutes allow
different regulators to interact with each other.
In Kenya, where mobile money is treated as a utility, several regulators, mainly the
Capital Market Authority, the Central Bank and the telecom authority have respective
jurisdictions, apart from overarching jurisdiction of competition authority. Since, Kenya,
Nigeria and South Africa are hubs for innovation in fintech sector, such jurisdictional
conflicts in these economies could be rampant. The complexities increase when one
takes into account the prevailing undercurrent of ‘foreign’ vs. ‘domestic’ in the guise of
creating national champions.
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Conclusion
It seems clear that to better deal with the nuances of digital economy, both ex post
competition enforcement and ex ante regulations are needed. However, care needs to be
taken that excessive interventions may not result in stifling innovation and growth.
Also, better coordination between sector neutral and sector specific regulators will be
the key. Mechanisms like inter-ministerial groups, competition advocacy and market
studies are good processes that need to be used more and more.

Way Forward
There is a need to develop better understanding of ex post competition enforcement and
ex ante regulations and advocate for an optimal regulation whereby the concerns with
digital economy are mitigated without posing regulatory hurdles in the free flow of
trade & commerce and innovation. Innovative mechanisms to promote collaboration
and consistency between competition and sector regulators also need to be designed.

Day 2, Closing Session

Gazing at the Crystal Ball: The Way Forward for Online Economy
in Developing World for Sustainable Development

Overview
The session summarised the discussions of the preceding sessions and highlighted the
regulatory challenges and competition issues faced in a digital economy. Deliberations
on the possible way forward also took place. The objective was to develop an action
agenda on digital economy for stakeholders in developing countries.
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The session was chaired by Arvind Mayaram, Chairman, CUTS Institute for Regulation
and Competition & Former Finance Secretary, Government of India. Other speakers in
the session were: Bipul Chatterjee, Executive Director, CUTS International, India; Rathin
Roy, Director, National Institute of Public Finance and Policy, India; Amit Kapur, Joint
Managing Partner, J. Sagar Associates; and Allan Asher, Chair, Foundation for Effective
Markets & Governance. Alice Pham, Director, CUTS International, Hanoi Resource
Center, as Rapporteur for the event presented a summary report.

Proceedings
The session began with a snapshot of competition and regulatory issues in digital
economy raised throughout the event. Possible mechanisms to estimating the value of
digital economy were deliberated upon. It was also pointed out that there is a need to
determine if digital technology was spurring inclusive growth in the true sense, or
whether it was furthering exclusion of the currently underserved populations.
Given the pervasiveness of digital technology, which is leading to blurring national
borders and enabling cross-sectoral services, inter-agency coordination and
cooperation among competition authorities of different jurisdictions will be important.
However, caution also needs to be exercised against excessive country level regulation,
which may lead to adverse impacts on not only global technology driven companies, but
national economies as well. It may not be possible to regulate such companies at a
national level, and a global initiative may be the need of the hour. Exploring regional,
sub-regional or bilateral agreements may prove to be useful in this regard.
Various studies were cited, which laid down competition and regulation aspects of
digital economy and the need for undertaking further such studies across jurisdictions
was highlighted. Furthermore, the need for conducting regulatory impact assessments
was stressed upon, in order to ensure that the benefits emanating from regulations,
outweigh the costs imposed by it, keeping in mind the interests of all relevant
stakeholders.
Economic and social disruptions made by evolving digital technology driven businesses
were also discussed. Competition law and policy was thought of being more oriented
towards pure economic impact, while ignoring social welfare. It was pointed out that
this calls for parallel harmonised development of consumer protection laws, which can
balance the need for innovation led development and consumer welfare.
The rapid evolution of new age digital technology driven business models has made it
hard for regulators to keep pace with technological advancement. This has led to
regulatory regimes being in a constant state of flux, resulting in uncertainty in the minds
of various stakeholders. With specific reference to competition laws, they were believed
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to be outdated and not dynamic enough to deal with new age competition law issues.
This called for reforms in competition law regimes.
It was also pointed out that there is an absence of sociological perspective in the
economics of competition and regulation. Given the speed of change in data and digital
economy, there is a need to take into account the need to preserve welfare gains while
also recognising the necessity to minimise the risks posed. This can be made possible
through consumer empowerment and enhancement of cooperation and engagement
between users and regulators to ensure digital economy benefits citizens.

Conclusion
The discussion not only laid out clear competition and regulation challenges posed by a
digital economy, but also deliberated on the possible way forward for addressing them.
It is to be noted that the life of a modern consumer is dependent on digital technology,
which is largely provided by large multi-national foreign companies. Some of such
companies may become or may have already become too big to regulate. An appropriate
regulatory response is much needed at this stage.
However, the same should not stifle innovation, nor should it hamper the transition of
any country from a traditional economy to a knowledge-based economy. The interests
of all stakeholders must be taken into account while devising regulatory responses, with
special emphasis on consumer welfare.

Way Forward
CUTS may continue its proactive engagement with relevant stakeholders, especially
policy makers and regulators across sectors and jurisdiction to further its mission of
consumer sovereignty, especially in the digital economy. Engagement with intergovernmental organisations, non-government organisations and consumer/advocacy
groups across borders may also be useful in order to gain a diverse perspective on
evolving competition and regulatory issues, along with learnings from the experience of
other researches within this realm. Most importantly, the initiative of advocating for the
need of adopting December 5, as World Competition Day may be continued in full
throttle, in order to constantly impress the importance of competition law and policy in
the minds of all stakeholders. The interlinkages between competition, regulation and
social sciences may also be explored in depth.
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For further information, please feel free to contact Udai S Mehta, Deputy Executive Director at
usm@cuts.org.

************
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6th CUTS-CIRC Biennial Conference Backgrounder
Objective
More than half of the world is online today. The internet economy is changing lives in
developing economies in a manner never before imagined. Digitisation fuelled
innovation is creating innumerable income generation opportunities while also stoking
fears of abuse of power and unfair treatment to consumers. The competition and
regulatory regimes in developing economies, formulated for predominantly offline
world, are trying to evolve and keep up with the times.1
Given this background, the 6th CUTS-CIRC Biennial Conference on Competition,
Regulation and Development (Conference) will discuss the current state of competition
and regulation regimes in developing economies, challenges posed and opportunities
offered by increasingly online developing world, and policy and implementation
innovations required to make them matter for sustainable development.

Context
Increased internet penetration has paved the way for new opportunities and innovative
ideas to grow at a phenomenal rate. Data and information are shaping businesses and
ways humans communicate.
At the same time, the online economy is increasingly witnessing consolidation with few
large players left to cater for large swaths of consumers. Practices such as zero pricing,
deep discounting, acquisition of potential competitors, vertical and horizontal tie-ups,
exclusive access to data, consumer retention, et al, are becoming common place across
sectors.
While benefitting consumers, particularly in short-term, these practices allegedly
adversely impact innovation, growth of small and medium enterprises, and availability
of decent employment opportunities, especially in developing economies. Concerns
regarding loss of privacy, data breaches, cyber-attacks, misinformation, violation of
ethics and human rights, have amplified. This has increased inequality and mistrust on
markets.
Optimal competition and regulation are essential for fair markets to function efficiently.
The pathways to achieve these may differ with sectors and countries. Globally,
competition and regulatory agencies are continuously facing difficulties in countering
challenges posed by online economy and leverage it for sustainable development. Their
relevance and role, as traditionally understood, is being questioned2. It is not clear if
1

For instance, India has very recently constituted a Competition Law Review Committee to examine the scope
of competition regime in the country. Competition agencies in Bangladesh and Pakistan have faced similar
issues. See, Parveer Singh Ghuman & Udai S. Mehta, 2019. "Institutional Design of Select Competition
Authorities in South Asia: Identifying Challenges and Opportunities," Review of Industrial Organization, Springer;
The Industrial Organization Society, vol. 54(2), pages 283-326, March. Regulatory agencies are also facing
difficulties in fitting new business models in their existing regulatory framework.
2
Growth in online economy has led to calls for revamping regulation in sectors like banking and insurance,
hitherto facing entity based regulation, particularly in developing economies in sub Saharan Africa region.
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they possess adequate tools and capacity to usher reforms and benefit markets.
Increasingly disruptive ideas such as breaking up of large corporates, setting up of new
regulators, considering data as a source of dominance, and recognising dominance as
problematic, are being discussed as possible solutions, suggesting possible shortfall in
traditional remedies.
In this scenario, there is a need to examine if competition and regulatory regimes are
flexible enough to allow intervention in an intelligent and supple manner, when the
rules tailored to deal with ‘old world’ problems are applied to ‘evolving online markets.’
It also needs to be analysed if this is the most efficient approach, or if there is a need to
reframe or adapt the existing legislative and regulatory framework. Robust metrics to
review practices in the online economy and reach a balanced conclusion are needed
now more than ever.
Competition and regulatory regimes in developing economies face far greater
challenges as they need to deal with increasingly complex challenges posed by online
economy without being fully matured. At the same time, in some cases, they might have
the opportunity to intervene before it is too late. However, any misstep in these
countries may cause greater damage to economic development and social cohesion.
Consequently, such regimes need to be quickly but cautiously evolved into vigorous,
disciplined, and coherent regimes to fairly tackle challenges posed by online economy
without giving up on the benefits it offers. They need to develop tools to gather and
analyse evidence to determine ‘when’ and ‘how much’ to intervene in the markets.
In this context, the Conference will discuss how best competition and regulatory
regimes in developing economies can be equipped to deal with challenges posed in an
increasingly online world, leverage opportunities offered by it, deliver on their mandate
of making fair markets function, and matter for sustainable development.

Structure
This Conference will provide a multi-stakeholder platform for policy-makers, industry,
regulators, development organisations, lawyers, civil society, media, academia, experts
and other practitioners to discuss these subjects in a round table setting over a period
of two days.
The Conference will begin with the opening session on the first day, i.e. Sunday, 1st
December. A total of three sessions (excluding closing session) will be held on the
second day i.e. 2nd December, on chosen themes. Specific actionable ideas will be
distilled from the discussion and presented before stakeholders along with a roadmap
for making competition and regulatory regimes matter for sustainable development in
increasingly online developing world.
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About the Conference
The Conference is sixth in the series of conferences jointly organised by CUTS and CIRC
every alternate year. The intent has been to examine contemporary issues from
developing countries’ perspective, home to competition and regulatory regimes of
varied maturities, and dealing with unique development related challenges.
The first edition of the conference in 2007 encouraged developing countries to identify
political, economy, and governance constraints in adopting efficient competition and
regulatory regimes. This was followed by the 2011 edition which stimulated thinking on
‘new’ set of reforms which can help developing countries address constraints faced by
them. The third edition in 2013 offered solutions by displaying different mechanisms
for rationalising economic regulation and formulating a converged approach for
developing countries.
In 2015, the adoption of sustainable development goals (SDGs) converged with
organisation of conference for the first time in African continent. It discussed ways in
which developing countries could fine-tune their competition and regulation regimes to
make progress towards SDGs. In subsequent years, the role of innovation in fostering
sustainable development gained prominence. Consequently, the 2017 edition of
conference deliberated the role of regulation and competition regimes in creating
appropriate incentives to foster innovation in developing countries.3

3

More details about previous editions of the conference are available at http://www.cutsccier.org/5th_Biennial_Conference/
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AGENDA
DAY I: SUNDAY, 1 DECEMBER 2019
17:30 – 18:00
Opening
Session
18:00 – 20:00

|

Registration

Setting the Context: Role of Competition and
Regulation in Fostering Development and Reducing
Inequalities

Optimal competition and regulation have been hailed as tools for enabling fair markets
to function efficiently and promote economic growth. Economies are rapidly moving
beyond ‘mere’ economic growth as an objective towards fostering ‘inclusive and
sustainable development’ for their citizens, majority of whom will be online. The forces
behind transformation to online economy can have decisive impact on development
objectives. In such scenario, it is pertinent to examine the role of regulatory and
competition regimes in promoting development and reducing inequalities.
Few pertinent questions in this regard are:


Have competition and regulatory regimes promoted economic growth at the cost of
increasing inequalities? Have they traditionally followed a cautious approach to
assess potentially anti-competitive conduct, thus been unable to evolve with times?
In this regard, do we need to revisit the traditional understanding of ‘consumer
welfare’ approach?



Can the same ‘toolbox’ which promoted ‘economic growth’ be utilised to foster
‘sustainable and inclusive development’? Do we adapt the ‘toolbox’ by adding new
‘tools’ or look for a new ‘toolbox’ altogether? Does the classical approach to ‘level
playing field’ needs review when developing economies are promoting their small
and medium enterprises?



How different or difficult it is to promote sustainable development in a rapidly
online world, from a majority offline one? Have we underestimated the potential of
online economy for sustainable development?



Does the task become even more complicated in increasingly online developing
world, hitherto predominantly not equipped with strong regulatory and competition
regimes? Or, is this a blessing in disguise?



How can the move to an online world be used to promote the goals of sustainable
and inclusive development in developing economies? What is the role of competition
and regulatory regimes in this regard?
Chair
 Pradeep S Mehta, Secretary
General, CUTS International

Speakers
 Sangeeta Verma, Member,
Competition Commission of India
 George K. Lipimile, Director and Chief
Executive Officer, COMESA
Competition Commission
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Amit Kapoor, Honorary Chairman,
Institute for Competitiveness
David J. Gerber, University
Distinguished Professor, Chicago-Kent
College of Law
Baijayant 'Jay' Panda, National Vice
President and Spokesperson, Bhartiya
Janata Party and Former Member of
Parliament, India
Arvind Mayaram, Chairman, CUTS
Institute for Regulation and
Competition & Former Finance
Secretary, Government of India






Dinner

|

20:00 onwards

DAY II: MONDAY, 2 DECEMBER 2019
Registration
Session 1
09:30 – 11:00

|

09:00 – 09:30

Putting our Fears on the Table: An Honest
Assessment of Challenges Posed by the Online
Economy and Responses Thereto

The global online economy is dominated by few large internet firms, most of whom are
facing allegations of abuse of dominance and disregarding consumer welfare. However,
a large section counts such firms among the most innovative, productive and consumer
friendly. Accordingly, responses to challenges of online economy have differed with
jurisdictions. There is a need to undertake an honest assessment of unique challenges
posed by online economy in different jurisdictions and responses thereto. Given that
global internet firms are sufficiently entrenched in developing economies; their
responses will need to take into account impact on other stakeholders in online
ecosystem.
Few questions in this regard are:


What are the key allegations against large internet firms? Can some actions of big
tech firms be considered reasonable business strategies?



What have been the key responses to practices of large internet firms, and have they
been effective? Is there any perceived change in behaviour of such firms?



Some challenges posed by online economy fall at intersection of competition law and
other cross-cutting issues like privacy regulation, industrial policies, consumer
protection etc. Some others fall at intersection with specific sectors like e-commerce,
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fintech, mobility, etc. Have competition and regulatory regimes been successful in
forging consistent and coherent responses to the challenges?


What lessons developing economies can learn from responses by advanced
economies to challenges of online economy? Is there a need to be more vigilant and
proactive? Should competition agencies be encouraged to intervene while improving
their enforcement capacities? Should dedicated sector-neutral regulatory agencies
be urgently constituted to deal with complex issues of data use and privacy? Or, have
developing economies already missed the bus?

Chair
 Rene Van Berkel,
Representative,
Regional Office, India,
United Nations
Industrial
Development
Organization

Presenters
 Caron Beaton-Wells,
Professor, The
University of
Melbourne
 Raju Parakkal,
Associate Professor,
Thomas Jefferson
University

Tea

Session 2
11:30 – 13:00

|

Discussants
 Barak Y. Orbach,
Professor, University of
Arizona James E.
Rogers College of Law
 Jonathan Wong, Chief
of Technology and
Innovation, UN
Economic and Social
Commission for Asia
and the Pacific
 Payal Malik, Adviser
(Economics) & Head
Economics Division,
Competition
Commission of India
 Thomas Cheng,
Associate Professor,
The University of Hong
Kong

11:00 – 11:30

The Special Case of Developing Economies: Are
they Uniquely Placed in Online Economy? What
Measures Can They Formulate to Leverage Online
Economy for Sustainable Development?

Developing economies have a rapidly enhancing user base for data driven services. They
are also one of the biggest sources of user data, analysed to offer customised services,
and retain consumers, by large internet firms. It is believed that lack of access to user
data may disincentivise innovation and potential competitors. Most users in developing
economies are unlikely to be aware of their rights in online economy and mechanisms
to enforce them. Developing economies are also more likely to have evolving regulatory
and competition regimes, hitherto susceptible to vested interests and government
pressure. They also need to promote domestic enterprises and ensure creation of
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decent livelihood opportunities. Any possible response by developing economies to
online economy will need to take into account all these factors.
Few questions in this regard are:








What are the unique features in developing economies which can be leveraged to
formulate appropriate response to challenges posed by online economy? How can
online economy be used to contribute to sustainable development in developing
economies?
What are key shortcomings of regulatory and competition regimes in developing
economies which may have hindered designing and implementation of appropriate
responses to online economy? How could these deficiencies be addressed? How
could users be appropriately empowered to exercise their rights and responsibilities
in online economy, which could contribute to furthering sustainable development?
Developing economies have started to take initial steps in regulating online
economy. Some measures include: creating dedicated regulatory agencies on privacy
and data protection4; restrictions on cross border data flow5; unilateral actions to
tax digital firms6; reviewing intellectual property regimes7, etc. Are these steps in
right direction or motivated by vested interests? Additional issues with which digital
economies are grappling with include: can data be considered as essential facility,
can network effects constitute barriers to entry, etc. What frameworks can be
designed to guide developing economies navigate these issues?
Developing economies are dealing with their unique set of challenges, such as:
ensuring creation of adequate income generation opportunities, promote domestic
small and medium enterprises, reduce inequality, etc. Does the online economy
provide a new opportunity for developing economies to meet their goals? Or, are
such problems likely to exacerbate in online economy? Should the nature of
regulation in developing countries differ from advanced economies on account of
these challenges?

Chair
 Amit Kapoor,
Honorary Chairman,
Institute for
Competitiveness

Presenters
 David J. Gerber,
University
Distinguished
Professor, ChicagoKent College of Law
 Garima Sodhi, Senior
Fellow, CUTS Institute
for Regulation &
Competition

4

Discussants
 Joel Abraham, CEO,
Fijian Competition and
Consumer Commission
 Seema Gaur, Chief
Economic Adviser,
Department of Rural
Development,
Government of India
 Janis Racko, Member
of the Council, The
Competition Council of

The draft Personal Data Protection Bill of India proposes to constitute a Data Protection Authority
Countries like Brazil, China, and Russia have adopted data localisation policies putting stringent restrictions on
cross border data flow
6
Countries like Vietnam and Indonesia have proposed taxation of global internet firms
7
Issues like licensing of standard essential patents, and licensing in specific sectors (like agri-biotech) have
emerged in countries like India
5
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Latvia
 Kusha Haraksingh,
Immediate Past
Chairman and
Commissioner, Caricom
Competition
Commission
 Duangthip
Chomprang, Director,
International Institute
for Trade and
Development

Lunch
Session 3
14:00 – 15:30

| 13:00 – 14:00

Interface Between Competition Regime and Sector
Specific Regimes in Online Economy: Challenges
and Opportunities in Developing Economies

Online economy has challenged the status quo across sectors, such as, mobility, retail,
finance, health, et al. Unique features like two-or-more sided markets, network effects
within and across groups, reliance on data, pricing strategies, focus on non-price factors,
have changed the way business was traditionally done. Sector-neutral and sectorspecific regulators need to improve coordination among themselves to develop a
consistent approach towards online economy.
Few questions in this regard are:


How is online economy disrupting traditional business models across sectors? Given
the rise of artificial intelligence, internet of things, distributed ledger, virtual reality,
and similar technologies, this disruption is expected to reach to the next level. What
will its likely form be?



Are different sectors differently impacted by online economy? For instance, do key
concerns in e-commerce sector relate to creating livelihood opportunities8, and in
healthcare sector relate to protecting sensitive personal information? How similarly
or differently placed these concerns are? Accordingly, are unique sector specific
strategies the key to tackle and leverage potential of online economy?



How have sector-specific regulators coordinated with competition regulators in the
past to deal with sector specific challenges of online economy? How effective has
been their response? Are these regulators prepared to deal with emerging
challenges in the areas of ethics and human rights?

8

It has been reported that the Competition Commission of India has initiated a study of e-commerce market, to
identify possible impediments to competition. See,
https://www.cci.gov.in/sites/default/files/press_release/ccipress.pdf
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What can competition and sector regulators in developing economies from
experience learn from each other to tackle challenges of online economy and
leverage it for sustainable development?

Chair
 George K. Lipimile,
Director and Chief
Executive Officer,
COMESA Competition
Commission

Presenters
 Ryohei Yoshinari,
Assistant Director (ICN
matters), Japan Fair
Trade Commission
 Pierre Horna, Legal
Affairs Officer,
Competition and
Consumer Policies
Branch, UNCTAD

Discussants
 Sayanti Chakrabarti,
Joint Director
(Economics),
Competition
Commission of India
 Geeta Gouri, Former
Member, Competition
Commission of India
 Abdullah Hussain,
Partner, L&L Partners
 Peter Misiani
Mwencha, Lecturer,
Kenyatta University

Tea
Closing
Session
16:00 – 17:00

| 15:30 – 16:00

Gazing at the Crystal Ball: The Way Forward for
Online Economy in Developing World for
Sustainable Development

Given the dynamic nature of online economy, and unique challenges faced by
developing economies, there is a need for measures to ensure that online economy can
be leveraged to contribute to inclusive and sustainable development in developing
economies.
Few questions in this regard are:


How could developing economies convert their uniqueness into strengths to
leverage the potential of online economy? Would they be able to rise above vested
interests to devise market friendly approaches to use data for development? What
would developing economies need to do to ensure that the online economy’s
benefits flow to their citizens in an equitable manner?



How could regulatory and competition regimes overcome their weaknesses to tackle
the challenges of online economy? Could they become more agile, pre-empt, and
respond with a coherent narrative? What lessons do the developed economies offer,
and in what ways could developing economies proceed differently, given their
unique positions?
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How could sector-specific regulators prepare themselves better in online economy?
Can they leverage technology for regulation (RegTech) and supervision (SupTech)
along with mechanisms like Regulatory Impact Assessment and Competition Impact
Assessment to design optimal interventions?



What is the role of other stakeholders like civil society and consumer organisations
to prepare developing economies for realising the potential of online economy?

Chair
 Arvind Mayaram,
Chairman, CUTS
Institute for
Regulation and
Competition &
Former Finance
Secretary,
Government of
India

Rapporteurs
 Alice Pham,
Resident
Representative,
HRC, CUTS
International

************
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