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INAUGURAL SESSION: 

INCLUSIVENESS IN DIGITAL ECONOMY 

Overview 

This session of the ICRR 20191 launch event commenced with the welcome address by 

Pradeep S Mehta, Secretary General, CUTS International, which was followed by 

addresses by Gopal Krishna Agarwal, National Spokesperson, Economic Affairs, 

Bharatiya Janata Party (BJP); Ashok Kumar Gupta, Chairman, Competition Commission 

of India (CCI) and Injeti Srinivas, Secretary, Ministry of Corporate Affairs, Government 

of India.  

This was followed by a tête-à-tête between Nitin Desai, President–Governing Council, 

CUTS Institute for Regulation & Competition and Shashi Tharoor, Member of 

Parliament, Lok Sabha and Chairperson, Parliamentary Standing Committee on 

Information Technology.  

Proceedings 

Innovation has been fueled by the advent of digital markets and e-commerce, coupled 

with the increasing fears and uncertainties regarding abuse of power, discriminatory 

practices, and increasing income inequalities. In spite of the inroads made in the digital 

market space, barriers to free trade have never been higher. With the gains of 

liberalisation and globalisation now being questioned, developing countries like India 

are now placed under immense pressure to ensure that the existing competition 

regulations are sufficient to navigate the digital environment, or a new toolkit is now 

required.  

The competition regulation in India being at a nascent stage, it is imperative that good 

regulatory practices such as a repository of regulations, structured public consultation, 

cost-benefit analysis, regulatory sandbox, etc., are put into use effectively.  

In addition, the concept of consumer welfare may need to be revisited, which should not 

only be based on price but could adhere to total economic welfare. The recent measures 

are taken by the Finance Minister in the Budget 2020-21, focusing on the IT sector and 

other aspects of the digital economy, such as data privacy and e-commerce were 

flagged. Technology is now driving economic growth and in this regard, the budget has 

allocated funds for various initiatives, such as quantum computing research investment, 

                                                             
1 The ICRR 2019 can be accessed at: https://cuts-ccier.org/icrr-2019/ 

https://cuts-ccier.org/icrr-2019/
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private data centres, etc. Streamlining of the Intellectual Property Right (IPR) regime 

was also emphasized.  

It was underscored that policies regarding e-commerce and data globalisation have to 

be at par with their European and American counterparts. Protectionist measures 

imposed on the domestic industry cannot prevail for a long period and the industry has 

to increase its competitiveness. Technical development is important for future growth 

and to achieve that would require both, an increase in innovation and some hand-

holding from the government.  

It was noted that at present, the digital economy generated US$200mn annually, which 

is estimated to increase up to US$1tn by 2025. The e-commerce sector alone is expected 

to reach US$200bn by 2026 from US$38.5bn in 2017. This spurt in growth is propelled 

by the increase in mobile and internet penetration, fall in telecom tariffs, and the 

emergence of varied payment options.  

Like any other market, digital markets are rife with anti-competitive practices. While 

competition law regime could not upend the economics driving these markets, timely 

detection and appropriate intervention to correct anti-competitive practices are of key 

importance. Currently, the challenge for regulators is to set a legal and regulatory 

framework for digital markets that supports innovation and at the same time provides 

appropriate safeguards to prevent any harm to competition and consumer welfare.   

The CCI recently conducted a market study on e-commerce in India to engage with 

industry and other stakeholders to get greater clarity on market developments, 

emerging impediments to competition law and formulate the commission’s 

enforcement and advocacy priorities in relation to e-commerce. Many of the 

competition issues brought out in the study would require a case-by-case approach. 

Bargaining power imbalance and information asymmetry between platforms and their 

business users are at the core of the issues that came up in the market study.  

CCI recommended self-regulation by e-commerce marketplace platforms, with regard to 

search criteria, collection, use, and sharing of data, user review and rating mechanism, 

revision in contract terms and discount policy.  

It was also noted that a possible detriment to innovation is a concern in merger review 

cases in technology markets. Dominant technical companies have been acquiring 

disruptive firms in adjacent markets, which could have been future competitors. It is 

believed that transactions in digital markets are driven by a motive to access the target 

company’s data.  
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Recently in the Competition Law Review Committee (CLRC) report, it was 

recommended to include deal value threshold, as against asset/turnover-based 

threshold, so the asset-light and low turnover digital companies do not escape CCI’s 

scrutiny for their mergers & acquisitions (M&As). In the fast-moving world, it is 

imperative that we constantly benchmark ourselves against the best, learn from other 

jurisdictions and optimise the effectiveness of our enforcement mechanisms.  

The competition regime in India, which became operational in 2009, is still at an 

evolving stage and yet to mature fully. Until the early 90s, India had a planned economy 

and competition was not a driving force. Adoption of a market-based economic 

structure has clearly benefited the economy and any market imperfections that may 

arise can be managed through the policy and regulatory interventions. While the 

invisible hand of the market shall bring inefficiencies, there are issues that can be 

addressed only with the intervention of a market regulator.  

Though India is the 5th largest economy in the world, the balance between the organised 

and unorganised economy still remains skewed towards the unorganised economy. In 

order to become a US$5tn economy, in addition to the promotion of digitalisation, it is 

imperative that there is no digital divide in the economy. If this aspect is not taken care 

of, the digital economy can also cause income inequalities and leave an impact on 

employment opportunities. While there may be growth, it would be jobless growth.  

Pressing the reset button for the regulation of the digital economy at this stage might be 

dramatic. However, it certainly requires to be tweaked in certain places to meet the 

existing challenges. Several of these issues were examined by the CLRC and it was found 

that the existing competition law is largely in good shape to deal with these issues. The 

Ministry of Corporate Affairs is in the process of obtaining the approval of the Cabinet 

on the draft Competition Amendment Bill, prepared based on CLRC recommendations. 

The draft bill shall be released for public/stakeholder comments. 

The digital economy works in a different way and doesn’t follow the objective of profit 

maximisation; rather it is only concerned with gaining major market share and control 

of data. In the long term, it shall be in a position where it would be impossible to 

dislodge and shall completely control the consumers.  

The Foreign Direct Investment (FDI) rules on e-commerce clearly lay down that 

platform cannot sell products of companies where the platform owner has an equity 

interest, and also prescribe a transparent, non-discriminatory, arms-length dealing with 

the sellers without an exclusivity clause. These rules have by and large tackled the 

major concerns with respect to digital platforms. A mixture of self-regulation, enhanced 
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consumer awareness and a strong enforcement mechanism by the CCI is the need of the 

hour.   

The government also contributes to the ecosystem of a competitive environment, 

positively or negatively. Often policies, rules, and laws designed by the government are 

designed such that they unintentionally discourage competition. It is, therefore, 

imperative that a framework is in place for competition assessment of economic 

legislation, to check if they promote or discourage competition. The CCI has to play a 

proactive role in this regard.  

Towards the end of the session, it was observed that though an increasing trend is 

visible in the competitiveness of the economy, the Indian government recently adopted 

at least one pro-competitive and one anti-competitive measure. The pro-competitive 

measure being the privatisation of railways, and the anti-competitive measure being the 

sovereign grant made available to the Life Insurance Corporation of India (LIC). The 

latter destroyed the competitive neutrality of the market. Since the insurance sector 

now open to private players, LIC should not have been given undue preference. Even in 

the telecom sector, with the number of players reducing drastically, if Vodafone chooses 

to move out, the sector would effectively become a duopoly which is a concern.  

Conclusion 

The digital economy is on the priority for the ruling government, which is evident from 

the recent budget. However, to fuel innovation, the government needs to abandon the 

protectionist measures and bring the digital policies at par with their European and 

American counterparts. Timely detection and appropriate intervention to correct anti-

competitive practices in technology markets are of key importance so that they remain 

contestable. On the one hand, innovation needs to be promoted and, on the other hand, 

anti-competitive practices and behaviour need to be effectively dealt with.  

With digitalisation fueling the growth of the Indian economy, it is imperative to ensure 

that there is no digital divide in the economy to prevent it from causing income 

inequalities and leave an adverse impact on employment opportunities. It is necessary 

that good regulatory practices, such as a repository of regulations, structured public 

consultation, cost-benefit analysis, regulatory sandbox, etc. are put into use effectively.  

Way Forward 

The recent market study by CCI on e-commerce was a step in the right direction. Given 

the dynamic and unpredictable nature of digital markets, it is also necessary that more 

market studies are conducted so as to deepen the understanding of the market trends, 
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pricing mechanism, consumer behaviour, cartels and any other trends which would be 

helpful in identifying anti-competitive practices.  

Sometimes, inadvertently, the government policies and regulations end up hurting 

competition in the market, as well. Thus, competition assessment of economic 

legislation, policies, and regulations is also required from time to time. This would help 

in framing new policies and tweaking existing ones to promote competition in the 

market. Further, the recent CLRC recommendations would help in bringing the law in 

consonance with the changing market dynamics and regulate the new age markets.  

Tête-à-tête between Shashi Tharoor and Nitin Desai 

With respect to the potential impact of digitalisation of the economy on inequality, 

Shashi Tharoor opined that digitalisation of the economy presents a paradox – creating 

opportunities to bring equality at some level, while also widening inequality at other 

levels. In recent times inequality has risen in India, but not as bad as in some other parts 

of the world.  

Sharing his views on the importance of privacy and data protection, Tharoor said that 

owing to the rise of digital markets, there is a dire need to protect individual’s data from 

any kind of misuse. The right to privacy, though not mentioned expressly in the 

Constitution, has been recognised as a fundamental right. The Personal Data Protection 

Bill, 2019 should declare Data Principals i.e. person who generates the data, as owners 

of their data, who surrender the same for specific purposes and for a limited duration of 

time. Once that purpose is over, it should revert to the original owner of the data.  

The government at times can have legitimate and authorised reasons to access 

individual’s data for the purpose of national security. However, the Government should 

not be given unfettered and unconditional power to access data. The purpose has to be 

specifically defined and due process must be followed in order to access data of 

individuals. There is also a need to create an autonomous and independent Data 

Protection Authority, not comprising any government officials, because the fundamental 

purpose would be to do a litmus test of abuse by the government authority and it would 

be compromised if the authority is not autonomous. In the present framework of the 

PDP Bill, the data protection authority is not as independent, as it should be.  

On data localisation, Tharoor felt that the same will increase the burden of compliance. 

He also questioned the effective implementation of such a policy. He seemed to be 

refuting the adherence of data localisation policy in the national interest to counter data 

colonialism and was concerned about political misuse in the country.   
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SESSION: 

NEW AGE COMPETITION & REGULATORY  

CHALLENGES AND THE WAY FORWARD 

 

 

 

Overview 

The session deliberated upon the challenges that are faced by the regulators in 

addressing the problems posed by the new age markets and how to address the same. 

The session was chaired by Dr. Arvind Mayaram, Former Finance Secretary, India and 

Chairman, CUTS Institute for Regulation & Competition. The panelists were Payal Malik 

(Economics) & Head of Economics Division, CCI; Ashutosh Chadha, Vice President-

Public Policy, MasterCard; V. Sridhar, Professor, International Institute of Information 

Technology, Bangaluru; and Arun Maira, Former Member, Planning Commission of 

India. 

Proceedings 

The discussion started off by acknowledging that the competition law is not a panacea 

to solve all the problems posed by the digital market, owing to the fact that it is an 

economic law and is quite narrow. The objectives of the law are well defined and it can 

only look into anti-competitive agreements (both vertical and horizontal), abuse of 
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dominance and M&As in the digital markets. It does not deal with the protection of 

small scale industries or employment effects directly. The determination of anti-

competitive conduct is based on the effect of competition on merits and involves 

extensive deliberation based on the conduct of an enterprise.  

With respect to M&As, it was highlighted that a lot of mergers happening under the 

digital markets do not come under the competition scrutiny, which calls for a change in 

the target threshold. It was noted that the innovation rate in the start-up ecosystem is at 

a decline as they get acquired by incumbents once they apprehend that the technology 

developed by the start-up has the potential to replace the incumbent technology. As a 

result, venture capitalists are apprehensive in investing as they may not get the 

expected returns. 

Digital payments have witnessed tremendous upsurge, especially after the 

demonetisation. India is moving towards the regime of open banking where there are 

other service providers such as Fintech that are giving similar services and posing 

competitive constraints on traditional banking. It was stated that regulators should put 

the customer at the centre, and regulations need to be designed based on three 

parameters – improving customer experience, ensuring security and trust in the digital 

financial system, and innovation. The regulators apart from protecting customers 

should also promote competition in the market. 

The panelist also discussed the rise of algorithms (artificial intelligence) in the digital 

market and how it is superseding human autonomy. It was flagged that algorithms have 

their own biases depending upon how it is built. Regulation for algorithm/AI need to be 

designed to ensure that the same is unbiased, ethical and trustworthy. India can learn 

from other jurisdictions, for instance, the EU recently published guidelines on ethics in 

AI and the US has the Algorithm Accountability Act which requires every company to 

conduct a self-algorithmic audit to ensure accountability.  

However, a major problem that has not been addressed till now in any jurisdiction is 

that who should bear the responsibility - the algorithm itself or the developer or the 

company using that algorithm - for any mishap because of algorithms.  

It was further discussed that digital markets treat consumers as goods and data as a 

resource. There is a need to revamp the ambit of competition policy to internalise a 

much larger perspective by expanding consumer welfare to citizen welfare because 

citizen needs need not be the same as that of consumers.  
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Conclusion 

A threshold based on deal value can bring in most M&As of digital players within the CCI 

scrutiny. A whole-of-government approach is mooted to deal with various concerns 

arising due to digitalisation of the economy, as competition enforcement alone does not 

have a wide mandate to deal with them. In order to ensure an unbiased, ethical and 

trustworthy algorithm, the companies should begin with self-regulation and if the 

desired goal is not achieved, there should be co-regulation. If co-regulation also fails, 

then hard regulation (command and control by the government) can be introduced. 

There is a need to protect citizens from companies misusing their information and to 

build an environment of trust and security. 

Way Forward 

There is a need to formulate guidelines in India for ethical, transparent, unbiased and 

trustworthy algorithms/AI. The interpretation of ‘consumer welfare’ also needs to be 

relooked. The focus should be placed more on ‘citizen welfare’ as against ‘consumer 

welfare’. 

 

******* 
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AGENDA 

13:30–14:00 Registration & Tea 

14:00–15:00 

Inaugural Session: Inclusiveness in Digital Economy 

Welcome Address & Moderator: 

Pradeep S Mehta, Secretary General, CUTS International 

Chair: 

Nitin Desai, President – Governing Council, CUTS Institute for 
Regulation & Competition  

Speakers: 

 Gopal Krishna Agarwal, National Spokesperson and In-charge 
Economic Affairs, Bharatiya Janata Party 

 Ashok Kumar Gupta, Chairperson, Competition Commission of 
India 

 Injeti Srinivas, Secretary, Ministry of Corporate Affairs  

15:00-15:25 
Tête-à-tête with Shashi Tharoor, Member of Parliament, Lok Sabha 
and Chairperson, Parliamentary Standing Committee on Information 
Technology 

15:25–15:30 Release of Report “Competition and Regulation in India, 2019” 

15:30–16:30 

Panel: New Age Competition & Regulatory Challenges and the 
Way Forward 

Chair: 

Arvind Mayaram, Former Finance Secretary, India and Chairman, 
CUTS Institute for Regulation & Competition 

Panellists: 

 Payal Malik, Adviser (Economics) & Head of Economics Division, 
Competition Commission of India 

 Ashutosh Chadha, Vice President – Public Policy, Mastercard 
 V. Sridhar, Professor, International Institute of Information 

Technology Bangalore 
 Arun Maira, Former Member, Planning Commission of India 

16:30–17:00 High Tea 
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