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Executive Summary

Globally, initiatives for sharing nepersonal data (NP¥ye being exploredo formulate
frameworks, principles, codes, antechanisms on different aspects such as: upholding
data rights, ensuring trust, fostering fair competition and innovation, protecting consumers,
preserving intellectual property, promoting research, enabling legitimate aims of the state,
and spurring econmic growth?

These initiatives are being ldmbth by the industryandthe government. India has also taken
a step forward in this direction and thus constituted a Committee of Experts (@d&¢ NPD
Governance Framewk, which has recently released Report(the Reporty

One of the key rationales of the Report pertains to unlocking the economic value of data for
WLJdzo t A O A Yy (iaBdegsablighing dtrNdhuigitit iyBt<n data. In this regard, the Report
recommends sharing NPD for spurring innovation with appropriate safeguards. Despite
having the right intent, there seems to l#ebroken linkage between the rationale of the
Report and piece of evidence, assumptions, observasqgoertaining to market failures;
regulatory gaps; nature of data; linkage between data access and shiatengded economic

and societal benefits; infrastructarand policymaturity to adopt the proposed data sharing
practices®

This raises questions aboitg perceivedbjectiveandrisks ofunintended consequences and
costs.It is thereforevital to dispassionately examine the NBBaring mechanisms proposed
by the Report

To this end, tis study undertaken by Consumer Unity & Trust Society (CUTS International)
offers an analysis of thReportin two phases. In this report of the first phase, the report has
been dissected frorthree analytical perspectives as illustrated below:

1 Forinstance, see Analytical report on EU law applicable to sharing gfarsanal data,
https://eudatasharing.eu/sites/default/files/2020
02/EN_AR%200n%20EU%20law%20applicable%20to%20sharing%200f@et8nonl%20data. pdf

2 https://static.mygov.in/rest/s3fspublic/mygov_160975438978977151.pdf

3 https://cuts-ccier.org/pdf/commentson-revised_npegovernanceramework.pdf
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Baseline Scenarid®Assessment (BSAThrough undertaking the BSA, the assumption
behind the rationale, intent, objectives and approaches of the Repmrebeen assessed

by conductingan indepth secondary literature review. The assessmialicates that
making assumptions around natyrealueandbenefits from datasharing policy maturity
andmarket needstargeted market and regulated failuretiould beforegrounded within
evidence, market readiness analysis and assessment of infrastructural capacities with
clearly defined safeguards. This is paramount as formulating assumptions without clear
direction can lead to misalignment of incentives, regulatorroe@ch, exclusion errors,
increase in compliancdjsincentivisingnnovation and investmentsas indicated from the
existing literature

Comparative Jurisdictional Analysighis analysis was undertaken through examining the
parameters of assumption bkind rationale and goajsargeted market and regulatory
failures policy maturity market mapping and needs assessmerdad the process
followed by nineteen datasharing frameworks/strategies/policies across various
jurisdictions both at umbrella ansector level. This analysis adto explore learnings
alternativesand good practiceavailable in other jurisdictionsoncerningdata sharing.

The comparative analysis highlighd that the intended objectives of data sharing
frameworkswere closely réated to regulatory and market failuresAndthe assessment
of these market failuresvasderived from conducting impact assessments and extensive
stakeholder consultations. Following these assessmentgabs the expected value and
benefits of datasharing are determined In doingso, the countries havefollowed
different approaches thaprovide unique learningffor India tore-evaluate its approach

Stakeholder ConsultationKey informant interviews were conducted wittational and
international policy experts, legal experts and industry representatives. These
consultations aimed to validate our BSA with primary information dedelop our
understandng of the Indian realitiesregardingdata-sharing. Industry representatives
highlighted that while this initiative is e right direction, details and nuances regarding
incentives and balancing costeedto be fleshed out.

They warned thathe industrymight not adopt these regulations certainty is not being
provided regarding securitydata quality anonymistion standards and incentives.
Experts also indicated that the first step in making such a policy shouldfbentalate a
clear problem statemenaind stockexisting policies.

Navigating the Puzzle of Nétersonal Data Sharin§hreePronged Analysis of Rationale and Assumptic
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Combined reading and assessment of these analytical perspectives presented in this report
highlight issues, questionand nuanceshat need further deliberation The CoEneedsto go

back tothe drawing board. In doing so, they must indulge in wider atiaon and aim to
achieve an appropriate balance between industry and consumer interest. It is also equally
important to take stock of existingata-related policies an@nalysetheir lacunae and derive
learning instead of proposing yet another set ofjuéations that carry forward similar issues.
The study makes relevant recommendations in this regard, carving out the learnings from
these analytical perspectives.

This report, being the output of Phase 1 of our project on{Rensonal Data Sharing in India,
focuses on exploring the assumptions behind the rationale, intent, objectives, and
approaches taken by the CoE in proposing the regulatory framework for N&i2. $econd

phase of our project, we have examined the approaches and governance mechanisms of Non
Personal Data Sharing at length, assessing parameters like Scope of Data, Purpose of Sharing,
Stakeholder Interactions, Governance Mechanisms, Data Valuatiooguntability, and
Consumer Rights from multiple dimensions.

We have also explored stakeholder concerns, security concerns, privacy issues, treatment of
high-value datasets, and checks & balances to-personal data sharing in the second phase
report. Therefore, the phase two report asks and explores more fundamental questions on
data sharing, while phase one dissects the assumptions of the CoE. Combined, the reports
present a holistic and aincompassing analysis of N&ersonal Data Sharing in India

Overall, it is pertinent to acknowledge thaecause of the dynamic nature dfie data
economy achievingand enforcing targets will not be easylot of experimentationin this

regardis goingon in various countries. In light of this, policy measushould develop
evidencebased evaluation and assessmetitat can sustairand progressivelyevolve

Navigating the Puzzle of Nétersonal Data SharinghreePronged Analysis of Rationale and Assumptions 9
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Context Setting

Over the past few years, India has taken stridesdeveloping policies, strategies,
infrastructure and ideasto foster its digital economy. Many of such initiatives aim
G261 NRa | OKA S @doladdigitaly eRdndny Hodallihdde fsttide2 afe not just
limited to India and countries around the globe are actively working towards tapping into the
potential of @Il thingsdigitalQ In doing so, India and other countries have identified deta

an important facet of the digital economy

To unpack this facet and realise its potent@untries have introduced policy framewaito
regulate its usage and sharintheOECD and the World Bariave also recognised the value

of data reuse and sharing for development and economic advancement. At the same time,
they havealso focused on ancillary concerns amte-requisites such as having strong
cybersecurity and data protection lawdentifying safeguards for the citizens in data sharing
having appropriate frameworks for classifying detgegoriesyobust open data policies and
intellectual property regimes and balancimgentives.

The World Bankin its Report has specifically focused on integrating data sharing regulation
within policies and the economic environment of the countries.

Following the same trend, the CoE in India released the first version dté¢pet on Nor+
Personal Data Governance Framework in 20R@ revisedReportwas releasedn 2021,
whichmade attempts tancorporate feedback given on the firReport The Report aims to
regulate nonpersonal data sharing to facilitate its usage for public interest purposes and
establish community rights in data.

While/ 2 ifdedtion in this regardis laudable as it presents muateeded foresight and
direction to thirk about the value of data for the Indian econorhpwever, it also brings to
the forefront the needo further evaluateassumptions around the rationale of the Report to
assess ancillary concerns highlightsdthe World Bank and OECD repatsl placing them

https://www.meity.gov.in/writereaddata/files/india_trilliondollar_digital_opportunity.pdf
5 https://www.worldbank.org/en/publication/wdr2021

10 Navigating the Puzzle of Nétersonal Data Sharin§hreePronged Analysis of Rationale and Assumptic
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within the context of targeted regulatory and market failures, policy maturity, market
mapping and neeslassessmerst.

While this framework is novel in its approach and ideation, the political, legal and economic
context within which it has originated is equally important to consider. The focus on
regulatingNPDand fostering data sharing presented as new and noveHowever, the
initiatives to unlock the potential of dataeve initiated in 2012 with the National Data Sharing
and Accessibility Policy (NDSAP), which obligated sharinrgersonal and nofsensitive data
collected by the public sector in the machiheman-readable format. The goal of the policy
was to achieve transparency and foster innovation. However, it has been observed that the
policy failed to gain pace despite setting up an open government data platform (data.gov.in).
Many of the datarich governnent departments like the NSSO or ISRO did not leverage the
platform.

At the same time, many of the departments which had initiated the data sharing have now
stopped doing so, for example, the Central Board of Indirect Taxes and Customs (CBITC) and
the Bueau of Indian StandardBusiness lobbies hawesoquestioned theanadequacy ofhe

quality of datarenderingthe platform futile Data of entities such d@lse Open Survey of India

also havesignificanterrors in their data. A lot of these concerns also emanated from the
conflict of data sharing with the copyright regirhe.

Many of the limitations in sharing geospatial dagach as cumbersome licensing procedures
have only been addressed very recgrdfter years of negligenceayhile for other sectorsthe
gaps remain.

In a similar view, the 20220 Economic Survey of India had a chapter that fodusethe

Y2002 2F aGaRFGEF 2F (0KS LIS2L)X S> Rémphasism@thel KS LIS
need of harnessing data with the public sector for innovation, however as highlighted above

the public sector datsharing still seemsnadequate in India, due to lack of active
participation by government departments, inadequate data quality amgyright and

licensing issue%

Anotherimpetusin this direction has been the introduction tife Open API Policyyhich
aimsto create an infrastructure through which softwabased resources are openly available

6 WhLISY 51 GF S&ayi NWRAS Liy2 R NR IKE wSIAYSI +x2fdzyGF NB hNHIYAZ
Economic and Political Week® June 2015,¢B, https://www.epw.in/engage/article/voluntaryorganisationsndia-
counteractstatescopyrightregimeopendata

7 httpsi//pib.gov.in/PressReleseDetail.aspx?PRID=1698073

8 https://www.indiabudget.gov.in/budget20120/economicsurvey/doc/vollchapter/echap04_voll.pdf

9 https://www.meity.gov.in/writereaddata/files/Open_APIs_19May2015.pdf

Navigating the Puzzle of Nétersonal Data SharinghreePronged Analysis of Rationale and Assumptions 11
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to start-ups. The Fintech sector has been trying to leverage this initidtvietroduce Data
Empowerment and Protection Shari@EPA which provides a framework through which
consentbased data sharing could be made functional through APlIs.

{AYAfINI&X w.L KIFER IfNBIRe& Iyy2dzyOSR (KS &S
dashboards through which consumers can cholose their financial data will be managed.

However there havegenerally been concerns regarding usability, trust, and linkages with

India's data protection landscapé

Key technological developmesin the past few years ha alsobeen focused on Artificial
Intelligence(Al)to tap into the potential of data to create service$o this end, NITI Aayog
released the National Al Strategy in 2018, after the Government infused Rs.c3¢g8é8for
developing Al, the internet of things (loT), machine learning and other quantum computing
technologies.

The NITI Ayog paper recommendfxtusingon health, education, agriculturegnd smart
cities and proposedsetting up an Al Research, Analytics and knowledge Assimilation
(AIRAWAT) platform, a cloud computing infrastructure. These initiatives have been novel
however, the adoption of Al inndia is still low as complimentirttata protection frameworks

and cybersecurity are not adequately developed.

Along with this, cloud computing infrastructure is just starting to devedod there is no
integration of ethics with Al and ML systemEhequality of data is poor and lacksthe
professional capacity to develop these systéins.

Many of these challenges are also relevant in etaring as Al development relies
significantly orthe availability ofdata-sharing infrastructures. The most recent development
has been the setting upf the National Al Portaf which aims to provide resources and a
holistic overview of developments related to Al in Indiria also launched the Indian Urban
Data Exchang¥ however, we are still to get results from the pilots of this initiative. Learning
from such initiatives ad policiesis important to be integrated into the umbrella policy
frameworks.

10 https://pn.ispirt.in/a-greatleapforward-to-transformfintech-dataempowerment/

11 http:/ffinancelawpolicy.umich.edu/files/raghavasinghregulationof-information-flows-ascentratbankfunctions
implicationsfrom-treatment-accountaggregatorsndia.pdf

12 https://indiaai.gov.in/article/five-challengedor-ai-adoptiortin-india-and-what-are-we-doing-aboutthem

13 https://indiaai.gov.in/

14 http://www.rbceps.org/wp-content/uploads/2018/12/ThendianUrbanDataExchange.pdf

12 Navigating the Puzzle of Nétersonal Data Sharin§hreePronged Analysis of Rationale and Assumptic
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Along with this, development towards data sharing is also underway in the healthcare sector.
Paralldly, stateslike Telangan& and Karnatakd havedevelopedfairly advanced open data
initiatives and push for developing Al and data sharing infrastructuregontrast,other

states have still not signed off on the open data initiatives to make their data available. The ‘
integration and impact assessments of deénitiativescould bepreciousfor the NPD sharing

framework.

The above context also illustrates thitie developments related to datsharing have been
happening in different contexts and sectoifhe Personal Data Protection Bill 2019 (PDP Bill)
is still in the pipeline, creating parallel and conflicting narratives with the NPD Governance
Framework.

The aim of setting this context and overview is to highlight that India is on thetpatirds
building a fostering dataharing environmentHowever, this cannot be achieved without
addressing the issues from the open data initiatives to the PDP BillR&pert'srationale

needs to be questioned, examined and analysed in ligsuohissies before developing an
umbrella framework for nofpersonal data sharingThere is a neetb unpackfurther the
assumptions which could continue to cause unintended consequences, pushing India back
from its goal to build a sustainable digital economy.

At the same time, it is important to think about the functionality of the NPD Governance
Framework in the context of challenges of infrastructure, capacity, adequate safeguards,
trust, inadequacies of legal regimes already faced by the existing Alatmdother related
policies.

15 https://data.telangana.gov.in/,https://www.livemint.com/Companies/iZKdgU1KkQh4azdSKCZ310/Telanpanas
data-policy-to-help-startupsaddresspub.html
16 https://egov.detsonline.com/2009/12/karnatakatate-data-centre-sharingcommoninfrastructure/

Navigating the Puzzle of Nétersonal Data SharinghreePronged Analysis of Rationale and Assumptions 13
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Key Learnings

1) / £ ST NJ VALONERISIYSSYW 0 YR 20 2 S O At 8 $aadablegHat@ie SR 0 &
Report intends to foster innovation inthe public interest by enabling greater value
realisation from NPD However, the envisaged goalposts signalling lfiolént of such
intent are broad and unclear.

The evidence to link tese objectivesto rationale, targeted gaps, market neednd policy
landscape in Indigs missinglt should learn from theexperiences of superimposing a
novel governance structure over weak institutionahpacities negating optimal
interaction, transparency, andhccountability frameworksamong citizens, industry,
market, and the state.

Thisnecessitates undertaking a Regulattmpact Assessment (Rldf)nonpersonal data
governance framework for Indiavhich would requireidentifying the problemgdefining
the problem statementunambiguouslyestablshing linkages witlintended objectives,
analysis of costand benefits of different regulatory options (including-regulation, sel
regulation, andco-regulation) on differentstakeholdersand sectors and selecting the
most appropriate option,costs of which are likely to be significantly outweighed by
benefits

2) Agile and Flexible Data Sharing FramewunData economy is vegynamicand it evolves
andgrowdast./ 2y @A RSNAY 3 (KI { Ly R kabidyitheRatasharing t S O2
models should be agile rathénan stringent toavoidcompliance burden. It should have
the flexibility for businessest the initial stages so thatgoing forward technological
development and new business practices could be imbibed to scats aperations.

The government's objective should be to foster the businessesptyviding flexible
guidelines rather than imposirggringent regulations for data managemeiib build such

a framework wider consultation is required with industry stakeholdeand small and
medium enterpriseso developthe required agility

14 Navigating the Puzzle of Nétersonal Data Sharin§hreePronged Analysis of Rationale and Assumptic
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3) Identifying Adequate PreRequisites Data is very different from other resources that
existing regulations and infrastructure have dealt willherefore it is imperative to take
stock of current open data policies and other sectdeakel datasharing initiatives,
providingimportant lessonsegarding the availability, demandnd usability of data

Additionally, it is importanto assess theyaps in thetechnical capacities of stattps
pertaining to data managment before suggestinga framework that can stimulate
businesses tapgrade In this regard, we could also be informeddigbal developments,
includingthe approach taken by other jurisdictions that have adopted the principles of
findability, accessibility, interoperability drreusability (FAIRY ensure quality data.

These principles should be the starting point of data standardization and the government
shouldhelpbusinesses achieve these standaieng with this, having appropriate data
protection, cybersecurity and intellectual property regimes is also equagpitant.

4) Adopting Appropriate Policy Sequencing@onsidering the preequisites ofthe data
sharing framework, the starting point should be establishing appropriate mechanisms for
opendatasharing policies. It is important firgd unlock public sector data to be used for
public interest purposes. This is also informed from the experiences of other jurisdjction
which started from developing their open data policies, which also informed them about
data usage practices.

To avoid onflicting narratives around Personal Data Protection Bill and thepsysonal

data governance frameworlone framework should follow the otheAs seen in other
jurisdictions where a personal data regulation is the first step in regulating any kind of

data, it might be beneficial if the committee formulates its approach aftdre
implementation of theproposedPersonal Data Protection Bill 2019 (PDP Bill). This will
helpestablishr ~ WNAIFKIIRL | LILINEF OKQ FNRY gKAOK | O2Y"
and principles can be internalised within the data economy.

Moreover, the next steps in data sharing should be mindful that anonymisation
techniques are not a fufpproof solution, whth convolutes the basis tfie categorisation
of NPD.

The CoE must also take a liberal and settled view in the global context on how to treat
data and what kind of rights and responsibilities are to be associated with it. Given that

ASOSNIf 20KSNJ) 2dzZNAARAOGAZ2Y A& | NBtiorRISradey Ay 3 |
agreements will come with a caveat of liberal use of data in the fuiinerefore, theCoE

Navigating the Puzzle of Nétersonal Data SharinghreePronged Analysis of Rationale and Assumptions 15
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must ensure that the framework is aligned with other policies that the government is
pushing for, such as foreign trade politty ensure greater corargence.

5) Assessing Market Needs and Incentivdisis important toundertakean assessment of
market discrepancies andssesghe risk of incentive misalignments which could stifle
innovation and @-incentivee investments before even considering mandatory data
sharing alternative.

These unintended consequences emerge doeneglect of WLINR L2 NI A2y F £ A (& Q
private costs (current and foreseeable) and public bengfitsich is vitain understandng

the loss of incentive fosmaller startups Equally vital ishe consideration of incentives

for all actors in the datsharing processeven for the data trustes to maintain

sustainable infrastructure and avoid leaning towards private interest due to lack of
incentives.

6) Appropriately understandingof the purpose of NPD Sharingl'he nature of data is muiti
faceted Itsvalue is lucidAs suchattribution to its nature and value cannot be done in a
vacuum. There are multiple factors to considg@roprietary rights in data, power
dynamics in data usage, quality of data, the cost involved in data managemarsht,
interoperability challengeslo adiress this, the CoE shouty to avoid thedone size fits

I f approach

taK2dzZ R AGNARGS (2 belviseh privdie cstsIN®I IpioicIbdnefitsl £ A (0 &
examingheWy SOSaaArdeqQ 27T I téughIn@nidafaly datddgbatinghie 6 Sy S F .
establishing the inability to facilitate sharitgi KSNB A ASS | yR Sy adz2NBE Wi
achieving such objectives in practice to give a more purposive construction.

This testcan aid in rationalising the scope of public interest and laying dapymopriate
principlesin this regard, which can protette interests of data principals, communities,
and startups.

7) Consumer Welfare and Appropriate Safeguard$ie CoEmust consider specifyinigow
oduty of care& should be approached by data custodians and data trustedgch can be
private as well as government entitids this regardthere is a need to have pilot and
feasibility studies before establishietgar ruleswith regardto the fiduciaryresponsibility
of data trustees with appropriate safeguards, certification mechanism, clear mission
statements, unbiased representatiorgnd taking into accountinteroperability and
sustainabilityrequirements
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The focus here should ken building trustbetween the intermediaries, community and
consumers through contractual or other legal safeguardsith clear liability and
accountability frameworksSome of these could be informed from existing dskearing
and data protectionpractices within the prigte sector for the public interest. Thus,
mapping existing initiatives in the Indian contéxvital to understand the gaps and risks
involvedin datasharing.

Furthermore, it isvital to keep in mind thathere can be risks of exclusion errorsdiying

a Public gooddtreatment to data Thus there canbe liabilities andrisks of exclusion
errors. Hence,it is essentialto pay due attentionto the definition of community,
misalignment of incentives, risk of biases with data trustees. Irrdigiard it is important
first to consider the current institutional capacities and the need to learn from our
experiences.

8) Re-assessing Existing Legal Regiméswill be beneficial if theCoEre-evaluates its
jurisprudential and legal basis establishing community rights through understanding
GKS RAFTFSNBYyOSa o0SGsSSy GNIRAGAZ2YIE y20A2
resource and that related to data. It is also equally important to internalise that the
community identification with dta is a gradual procesas people will understand privacy
rights andthe importance of datacommunities will emerge on their own and may not
necessarily require regulatory stimulation.

To nudge this process, open data practices and voluntary dglasaing mechanisms
developed through robust consultative mechanisoasild be exploredn publicly funded
institutions and projectsWhen determining the data sharing for sovereign purpofes,
committee must recognisthe importance and applicability of the thrggonged test of
proportionality, legality, and necessitlgat the Supreme Court of India has interpreted in
JusticeKS Puttaswamy v. Union of India.

Additionally,it is important to consider and analyse, thegulatory objective of the dh-
Personal Data Authorityas it may overlap with the jurisdiction dfie Competition
Commission of India (CAf) it is intended to address the problem of inequitable
distribution and of theData Protection Authority (DPA) the case where there are no
clear boundaries between personal and Rpersonal data.

At this stage, it might be important to take stock of the regulat@nydscape and tools
available specifically sectelevel regulationsto examine their applicability within the
dataeconomy.

Navigating the Puzzle of Nétersonal Data SharinghreePronged Analysis of Rationale and Assumptions 17
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Globally, initiatives for sharing NPD are being expldnealugh frameworks, principles, codes,

and mechanisms on different aspects such as: upholding data rights, ensuring trust, fostering
fair competition and innovation, protecting consumers, preserving intellectual property,
promoting research, enabling legitate aims of the state, and spurring economic growth.
These initiatives are being led by the industry as well as the government. India has also taken
a step forward in this direction and thus constituted a CoE on the NPD Governance
Framework, which haecently released itReport(the Report):®

Introduction

One of the key rationales of the Report pertains to unlocking the economic value of data for
WEJdzo €t AO AYGSNBald LldzN1l}2asSaQ GKNRdAzZAK Sadlof Aacrk
Report recommends shizng NPD for spurring innovation with appropriate safeguards.

Despite havingprogressiveintentions there seems to be broken linkage between the
objectives andationale of the Report and pieces of evidence, assumptions, observation and

the approach taken by the Report regarding market failures; regulatory gaps; nature of data;
linkage between data access and sharing and the intended economic and societalshenefi
maturity levels in terms of infrastructure and business practices; and policy maturity.

This raises questions about the objectives that are intended to be achieved and the
unintended consequences and costs emerging from such a framework. therefore,
important to dispassionately examine the proposed NPD framework in India.

To this endan indepth assessment is undertaken through secondary research in the form of
baseline scenario assessment (BSA) to examine the rationale of the Repootcome up

with a set of recommendations for realising the value of data for the benefit of citizens and
communities in India and to leverage its public and economic value.

This assessment is undertaken in the light of the arguments in the caoitext

1. Lack of clarity on the market, regulatory, and government failures that the Report address.

2. Lack of adequate evidence in formulating assumptions around maturity and facets of
India'sdata market and digital economy.

3. Insufficient assessment of data protection, competition, intellectual property regimes,
etc. in India to determine the policy mattyj inter-linkages and conflicts.

17 For instance, see Analytical report on EU law applicable to sharing gfarsanal data,
https://eudatasharing.eu/sites/default/files/2020
02/EN_AR%200n%20EU%20law%20applicable%20to%20sharing%200f@et8nonl%20data. pdf

18 https://static.mygov.in/rest/s3fspublic/mygov_160975438978977151.pdf

19 https://cuts-ccier.org/pdf/commentson-revised_npédgovernanceframework.pdf
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The BSA (as given below) presents concern in the form of questions to identify gaps,
ambiguities, and missing steps in establishing rationale; accounting for evidande
assesmg Indian realities as stated by the Repan makinga case for nompersonal data
sharing and regulation.

1. Assumptions behind the Rationale

1.1 Nature of Data

Details from the arguments as presented in tiikeport

1 Throughout, the Report makes strong claims about data as a resource to be used
WFEAQ LildzofAO 3I22R YR WTF2NID Lz fTheO KI A
Report picks up from the previous version and looks at data through two
lenses i.e., an economic lens through which it can create value and an
informational lensthat creates a potential for privacyarm.?

Thus, the Report asserts that to realise the economic value and protect
against potential privacy harms, a regulatory frameworleguiredto enforce
community rights in NPD and enable its shafihg.

However,the Reportdoes not adequately support the link of this assertion
with the need for regulation It does not adequately identify a comprehensive
problem statement that it wants to address through enabling data sharing for
public interest purposes in the same way ather material resources.

1 The Report perceives high valued dataset (H\@Darticular subset of a dataset)
to be mandatorily shared as public goodfor larger public and community
interest?? A legal justification of this is also emerging from the committee's
20aSNFGA2Y OGKFG RFEGE &K2dzZ.RsequBabl®2y a AR
distribution should be ensured under Article 39 of the Indiansgitution. Here
the Reportassumes that data can be compared to other material resources such
as forests or water to establish community rights in data.

It seems thatReportO2 y Fdza Sa WRIF G | & liidgublia O 3I22F
322 Margover, 1 KS wSLI2NII ARSY(GAFTASa RIFGE |
considering the externalities that might emerge from such interpretation.
Furthermore, it assumes that regulatory and technical capacities could be
developed to make data available as a publioayl.

1 Alternatively, the Report also has an underlying tone of assumption for data to
0S O2YyAARSNBR |a | WLzt A0 AYFNI &b NHzOG «

20 Page 42, Appendix 2 of the Report
21 Page 6 of the Report
22 Page 19 of the Report
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could be built. However, here again, it assumes that data is comparable to other
tangibleinfrastructures.

1 Thereport also states that data is neivalrous, andseveral organisationsan
consume its valuavithout degrading its value to the relevant communiy.
Moreover, it states that benefits accruing frosiharing the community data
must al® flow back to the community; thus, ieconomic, social, and public
interest purpose, community data should be sharéd.

Here, while the Report considers the namalry as characteristic of NPD
negates the factoring of neaxcludability of such data. Additionallyassumes
that considering data as public good or other material resources and
enforcement of community rights in NPD viknefit the community without
any appropriate evidencer analysis of this assertion.

Concerns

1 Studies and experts have indicated that data is different from other natural
NBEa2dz2NOS& & dzOK hdwihe waiRelis derivedl @t ddes86h a2 T
balance sheet approach to the economy cannot be applied to data. This is
because data itsetfoes nothave inherent value and is not finite. It is only one
piece in the value generatiochan; it is only when orgasations process data
for insights that value is created.

Thus, anydata regulation that focuses on access/ sharing will not
automaticallybenrefit society. On the contrary, it may deter businesses from
innovating andfinding unique solutions to customer needs)inimd and
medium enterprises andtart-ups, who may be forced to share the data they
collect and process, with gredifficulties?®

This necessitateafurther examinationfrom the economic lens as proposed
by the Report There is aneedto question- is data similar to other economic
resources? And, in what form is the value derived from data, specifically in the
Indian context?

1 Conceptually public goods are nomalrous and norexcludable. The form in
which NPD currently exists with private companies makes it-ma and
excludable only due to the option of transferability throughvoluntarily
foregoing theexisting intellectubproperty rights and commercial valiredata
¢CKAAa YFI1Sa RFEGF F WwOtdA 3I22RQ 2 NJ WA YLz

23
24
25
26

22

Page 16 of the Report

Page 6 of the Report

Dr Michael MandelThe Economic Impact of Data: Why Data Is Not Lik®@iressive Policy Institute. 2017.
G! NB 5FGF a2NB (ThelESondmisFebraaNd2d, 2290fths Avikviv Kchriomist.com/special
report/2020/02/20/are-datamore-like-oil-or-sunlight
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While ensuringthe fact that the data that is protected by the Intellectual
Property is not treated aa public goodthere is a need fofurther assessment
to evaluate thepossibility, requirements, andosts oftransitioning data from
I WOt dzo 322 RQ ,iwhich would lesitad disibcerfvisiagRdd
businesse8
1 Research has also pointed that considering data as a public good dtwuld
closely assessed in the light of power dynamics, as giving access to one
stakeholder may conflict withlthe interest of the other, which may create
externalities such as increasing risks of misuse of data and affecting stakeholders
who in the first plae collected such data.
Therefore, before considering data to flllfhational or public interest
purposes, thanoral necessity of sharing such dateedsto be identified?” This
also warrants a deeper examination ofvhether and what datashould be
consideedl & | WLIzoft A0 3A22RQ YR AY gKIFG OAN
And, if so, what kind of data can be classified as a public good, and how do
we separateproprietary andnon-public data from publicd S O (i 2 Ndaté?2 LIS y Q
And can one size fits all approach be the right way forward when regulating
RIGF F¥2NJ WLzt A0 3I22RQK
1 Similarly, another study examining data as the infrastructure through
assessment of three legal regimes ,i.Bublic Sector Information Directive,
Vehicular data sharing and the Electricity directive in Europserved that if
data sharingisto be mandatgdl KS 3INJ ydzf F NAG& 27F WLIzZNLIR 3
determined, instead of taking a one size fits all aggmh in all cases. It further
stated that data is not a commodity and since its value changes with each
transfer and reuse, the purposive infrastructure would be beneftéial.
Thus, before assumingdata as public infrastructure, it needs to be
guestioned¢ what is the purpose of assigning data as a public infrastructure?
1 A study while examining the rights over datalicated that factors such as
incentives for data collection, market dynamics, and existing intellectual
property rights play an important role in establishing the legal right over #ata.
These pointsowards the need for determining how the legal rights over
data exist in the current scenario? Aré¢re any existing proprietary rigtgin
data affecting the excludability factor? If so, will there be conflicts with existing

27 Taylor L. 2016 The ethics of big data as a public good: which public? Whose good? Phil. Trans. R. Soc. A 374:
20160126. http://dx.doi.org/10.1098/rsta.2016.0126

28 [ KFNI2GGS 5dzO0dzA y@&ENE K 5! G{ G dzRe L3 F NI & i0dkig@ridn Bdd Repuldtidghhl € wS3IA Y S
Network Industrie®1, no. 2 (June 1, 2020): 1%, doi10.1177/1783591719895390
VLS Y20 LOFYd aLYGNBRdzOAY I |t NB LISNI@ ywAOIK if d2l GSAND y5db £ |
International Review of Law, Computers & TechnoBsgyno. 1 (January 2, 2020):¢856.
https://doi.org/10.1080/13600869.2019.1631621
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proprietary claims in data and the envisaged idea of data as an economic good
having beneficial ownership for realising its econaen public, and sovereign
value?

1 Research also indicates that creating commons rights in the resource for making
it available for public interest may not transform into equitable access to a
resource® In such casesaccess toa resource may be limitedybaccess to
knowledge, financial and technical resources wétlcertain section ofthe
community, which may also create exclusién.

Considering thisit is important to assess how community rights in data
translate into deriving public benefits in data? What are the risks involved with
suchaprescription?

1.2 Value of Data

Details from the arguments as presented in thieport
1 Thereportstates that data creates economic value and wealth, apart from social
and public valué? On this basis, the Report states that regulation is necessary
to enforce community rights and create a framework to unlock its economic
benefits
Here, theReportassumes that regulation is a silver bullet to unlock and
internalise the value of data withoutentifying problems withthe existing
scenario, establishing market failuregonsidering the capacities of the
community, data trustees and data requestors évdrage the data access such
that its value can be realised.
1 Thereport states that data holds value to the community as subk access to
RFGEF a | WLzt AO I22RQ F2NJ Lzt AO Ay
the Reportmakes this assumption g lj dz- G Ay 3 RIGF gAGK WY
distributed for the common gooéf.
The Report itself identifies that there are multiple ways to understand and
treat data. Here, théReportassumes thah communityQ @énderstanding of data
is similar to other resourceand through datdarustees communities will be able
to leveragethe value of data.

31

32
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34

24

LydzLd Y / KFEYRSNJ YR al RKI @A {dzyRSNE aGa¢KS w2YlyO0S 2F (GKS t
Social Science Research Network, July 7, 2864%.//papers.ssrn.com/abstract=562301

CFENDENI tNFAYEAEFO1ST 4[233SR 2dziY hgySNEKALIE 9EOfdAA2Y YR
Big Data & Societ§, no. 1 (January 1, 2019): 205395171982977310di177/2053951719829773

Page 5 &age 39, Appendix 2 of the Report

Page 6 of the Report

Page 34 of the Report
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